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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 749 ™5%0°

INTRODUCED BY MENSCH, ARGALL, BARTOLOTTA, MARTIN, PITTMAN,
STEFANO, J. WARD, K. WARD, YAW AND YUDICHAK, JUNE 14, 2021

SENATOR BROOKS, HEALTH AND HUMAN SERVICES, AS AMENDED,
APRIL 12, 2022
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AMENDING THE ACT OF APRIL 17, 2016 (P.L.84, NO.1l6), ENTITLED "AN <--
ACT ESTABLISHING A MEDICAL MARIJUANA PROGRAM; PROVIDING FOR
PATIENT AND CAREGIVER CERTIFICATION AND FOR MEDICAL MARIJUANA
ORGANIZATION REGISTRATION,; IMPOSING DUTIES ON THE DEPARTMENT
OF HEALTH,; PROVIDING FOR A TAX ON MEDICAL MARIJUANA
ORGANIZATION GROSS RECEIPTS; ESTABLISHING THE MEDICAL
MARIJUANA PROGRAM FUND; ESTABLISHING THE MEDICAL MARIJUANA
ADVISORY BROARD,; ESTABLISHING A MEDICAL MARIJUANA RESEARCH
PROGRAM; IMPOSING DUTIES ON THE DEPARTMENT OF CORRECTIONS,
THE DEPARTMENT OF EDUCATION AND THE DEPARTMENT OF HUMAN
SERVICES; AND PROVIDING FOR ACADEMIC CLINICAL RESEARCH
CENTERS AND FOR PENALTIES AND ENFORCEMENT," IN PRELIMINARY
PROVISIONS, FURTHER PROVIDING FOR DEFINITIONS; IN PATIENTS,
FURTHER PROVIDING FOR PROHIBITIONS; AND, IN MISCELLANEQOUS
PROVISIONS, FURTHER PROVIDING FOR PROTECTIONS FOR PATIENTS
AND CAREGIVERS.



1 The General Assembly of the Commonwealth of Pennsylvania

2 hereby enacts as follows:
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18 SECTION 1. SECTION 103 OF THE ACT OF APRIL 17, 2016 (P.L.84, <--

19 NO.16), KNOWN AS THE MEDICAL MARIJUANA ACT, IS AMENDED BY ADDING
20 DEFINITIONS TO READ:

21 SECTION 103. DEFINITIONS.

22 THE FOLLOWING WORDS AND PHRASES WHEN USED IN THIS ACT SHALL
23 HAVE THE MEANINGS GIVEN TO THEM IN THIS SECTION UNLESS THE

24 CONTEXT CLEARLY INDICATES OTHERWISE:

25 * k%

26 "ESSENTIAT FUNCTIONS." THE FUNDAMENTAL, NOT MARGINAL, DUTIES

27 OF A POSITION.

28 * x *
29 "IMPATRMENT." AS FOLLOWS:
30 (1) SYMPTOMS OF BEING UNDER THE INFLUENCE OF MARIJUANA
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THAT MAY DECREASE OR LESSEN AN EMPLOYEE'S PERFORMANCE OF

ESSENTIAL DUTIES OR TASKS THAT AN EMPLOYER, IN GOOD FAITH,

BELTEVES WILL RESULT IN CARELESSNESS, NEGLIGENCE OR DISREGARD

FFOR THE SAFETY OF THEMSELVES OR OTHERS AND DISRUPT BUSINESS

OPERATTIONS.

(2) OBSERVABLE SYMPTOMS OF IMPATRMENT FROM MEDICAL

MARTJUANA MAY INCLUDE, BUT ARE NOT LIMITED TO, THE EMPLOYEE'S

SPEECH, MOBILITY, PHYSICAL DEXTERTITY, AGILITY, COORDINATION,

DEMEANOR, APPEARANCE, ODOR OR TRRATTIONAL OR UNUSUAL BEHAVIOR.

*x Kk %

"SAFETY-SENSITIVE POSITION." A POSITION THAT REQUIRES ANY

ACTIVITY THAT AN EMPLOYER REASONABLY BELTEVES PRESENTS A

POTENTTIATL RISK OF HARM TO THE HEATLTH OR SAFETY OF AN EMPIOYEE OR

OTHERS WHILE UNDER THE INFLUENCE OF MEDICAL MARIJUANA,

INCLUDING, BUT NOT LIMITED TO:

(1) DUTIES PERFORMED AT HEIGHTS OR IN CONFINED SPACES,

INCLUDING, BUT NOT LIMITED TO, MINING.

(2) THE OPERATION OF A MOTOR VEHICLE, OTHER VEHICIE,

EQUIPMENT, MACHINERY OR POWER TOOLS.

(3) REPATRING, MAINTAINING OR MONITORING THE PERFORMANCE

OR OPERATION OF ANY EQUIPMENT, MACHINERY OR MANUFACTURING

PROCESS, THE MALFUNCTION OR DISRUPTION OF WHICH COULD RESULT

IN INJURY OR PROPERTY DAMAGE.

(4) PERFORMING FIREFIGHTING DUTIES.

(5) THE OPERATION, MAINTENANCE OR OVERSIGHT OF CRITICAL

SERVICES AND INFRASTRUCTURE, INCLUDING, BUT NOT LIMITED TO,

ELECTRIC, GAS AND WATER UTILITIES, POWER GENERATION OR

DISTRIBUTION.

(6) THE EXTRACTION, COMPRESSION, PROCESSING,

MANUFACTURING, HANDLING, PACKAGING, STORAGE, DISPOSAL,
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TREATMENT OR TRANSPORT OF POTENTIALLY VOLATILE, FLAMMABLE,

COMBUSTIBLE MATERIALS, ELEMENTS, CHEMICALS OR OTHER HIGHLY

REGULATED COMPONENT.

(1) DISPENSING PHARMACEUTICALS.

(8) A POSITION THAT REQUIRES THE EMPLOYEE TO CARRY A

FTREARM.

(9) DIRECT PATTENT CARE OR DIRECT CHILD CARE.

*x Kx  *%

"UNDER THE INFLUENCE." A DRUG TEST PURSUANT TO WHICH IT IS

DETERMINED THAT AN EMPLOYEE OR JOB APPLICANT TESTS POSITIVE FOR

MARTJUANA AT A LEVEL OF TETRAHYDROCANNABINOLIC ACID IN URINE

EQUAL TO OR GREATER THAN 15 NANOGRAMS PER MILLILITER OR FATLS TO

SUBMIT TO A MARTIJUANA TEST.

SECTION 2. SECTION 510 OF THE ACT IS AMENDED TO READ:
SECTION 510. PROHIBITIONS.
THE FOLLOWING PROHIBITIONS SHALL APPLY:

(1) A PATIENT MAY NOT OPERATE OR BE IN PHYSICAL CONTROL
OF ANY OF THE FOLLOWING WHILE UNDER THE INFLUENCE OF MEDICAL
MARTJUANA WITH A BLOOD CONTENT OF MORE THAN 10 NANOGRAMS OF
ACTIVE TETRAHYDROCANNABIS PER MILLILITER OF BLOOD IN SERUM:

(I) CHEMICALS WHICH REQUIRE A PERMIT ISSUED BY THE

FEDERAL GOVERNMENT OR A STATE GOVERNMENT OR AN AGENCY OF

THE FEDERAL GOVERNMENT OR A STATE GOVERNMENT.

(IT) HIGH-VOLTAGE ELECTRICITY OR ANY OTHER PUBLIC

UTILITY.

[(2) A PATIENT MAY NOT PERFORM ANY EMPLOYMENT DUTIES AT
HEIGHTS OR IN CONFINED SPACES, INCLUDING, BUT NOT LIMITED TO,
MINING WHILE UNDER THE INFLUENCE OF MEDICAL MARIJUANA.

(3) A PATIENT MAY BE PROHIBITED BY AN EMPLOYER FROM

PERFORMING ANY TASK WHICH THE EMPLOYER DEEMS LIFE-
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THREATENING, TO EITHER THE EMPLOYEE OR ANY OF THE EMPLOYEES
OF THE EMPLOYER, WHILE UNDER THE INFLUENCE OF MEDICAL
MARIJUANA. THE PROHIBITION SHALL NOT BE DEEMED AN ADVERSE
EMPLOYMENT DECISION EVEN IF THE PROHIBITION RESULTS IN
FINANCIAL HARM FOR THE PATIENT.

(4) A PATIENT MAY BE PROHIBITED BY AN EMPLOYER FROM

PERFORMING ANY DUTY WHICH COULD RESULT IN A PUBLIC HEALTH OR

SAFETY RISK WHILE UNDER THE INFLUENCE OF MEDICAL MARIJUANA.
THE PROHIBITION SHALL NOT BE DEEMED AN ADVERSE EMPLOYMENT
DECISION EVEN IF THE PROHIBITION RESULTS IN FINANCIAL HARM

FOR THE PATIENT. ]

(5) A PATTENT MAY NOT PERFORM ANY EMPLOYMENT DUTIES OF A

SAFETY-SENSTTIVE POSTTION WHILE TMPATIRED.

SECTION 3. SECTION 2103 (B) (3) OF THE ACT IS AMENDED AND THE
SUBSECTION IS AMENDED BY ADDING PARAGRAPHS TO READ:
SECTION 2103. PROTECTIONS FOR PATIENTS AND CAREGIVERS.

* k* %

(B) EMPLOYMENT.--

*x k%

(3) NOTHING IN THIS ACT SHALL REQUIRE AN EMPLOYER TO
COMMIT ANY ACT THAT WOULD PUT THE EMPLOYER OR ANY PERSON
ACTING ON ITS BEHALF IN VIOLATION OF FEDERAL OR STATE LAW.

(4) AN EMPLOYER OR ENTITY THAT PROVIDES EMPLOYMENT

SERVICES OR INFORMATION MAY INDICATE THAT A JOB POSITION'S

APPLICATION PROCESS OR THE JOB REQUIRES A MARTJUANA TEST.

(5) AN EMPLOYEE OR JOB APPLICANT THAT TESTS POSITIVE FOR

MARTJUANA MAY DISCILOSE AND PRODUCE A VALID IDENTIEFICATION

CARD AS PROVIDED UNDER THIS ACT TO THE EMPLOYER AS

DOCUMENTATION FOR TESTING POSITIVE OR LAWFULLY BEING UNDER

THE INFLUENCE OF MEDICAL MARTJUANA.
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(6) AN EMPLOYER MAY REQUIRE AN EMPLOYEE OR JOB APPLICANT

WHO HAS RECEIVED A CONDITIONAL OFFER OF EMPLOYMENT FOR A

SAFETY-SENSITIVE POSITION TO SUBMIT TO A TEST FOR MARIJUANA.

AN EMPIOYER MAY MAKE AN ADVERSE EMPLOYMENT DECTISTON AGAINST

AN EMPIOYEE OR JOB APPLICANT, AND NOT BE IN VIOLATION OF

PARAGRAPH (1), IF AN EMPLOYEE OR JOB APPLICANT:

(I) PROVIDED AN ADULTERATED OR SUBSTITUTED TESTING

SAMPLE OR HAS REFUSED TO SUBMIT TO A MARIJUANA TEST

REQUIRED BY AN EMPLOYER.

(IT) FATLS TO DISCLOSE AND PRODUCE A VALTID

IDENTIFICATION CARD AS PROVIDED UNDER THIS ACT.

(ITT) DISCLOSES AND PRODUCES A VALTID IDENTIFTCATION

CARD, AND IS IMPATIRED, ITIF THE EMPIOYEE'S POSTITION IS A

SAFETY-SENSTITIVE POSITION.

(7) NOTHING IN THIS ACT SHALL BE CONSTRUED TO CREATE OR

IMPLY A CAUSE OF ACTION FOR AN EMPLOYEE OR JOB APPLICANT FOR

A SAFETY-SENSITIVE POSITION BASED ON AN EMPLOYER'S GOOD FATTH

BELIEF THAT THE EMPLOYEE OR JOB APPLICANT VIOLATED THE

EMPLOYER'S LAWFUL WORKPLACE DRUG POLICY, AS FOLLOWS:

(I) ANY CLATM THAT ARTISES FOLLOWING AN EMPIOYEE'S OR

JOB APPTLICANT'S NONCOMPLIANCE WITH THTIS SECTION AND WHICH

MAY HAVE BEEN PREVENTED HAD THE EMPIOYEE OR JOB APPLTICANT

COMPLIED.

(IT) ACTIONS TAKEN PURSUANT TO AN EMPLOYER'S LAWFUL

WORKPLACE DRUG POLICY, INCLUDING SUBJECTING AN EMPLOYEE

OR JOB APPLICANT TO A MARIJUANA TEST.

(ITIT) ACTIONS BASED ON THE EMPLOYER'S GOOD FATTH

BELTEF THAT AN EMPLOYEE USED OR POSSESSED MEDICAL

MARTJUANA IN THE EMPLOYER'S WORKPLACE OR WHILE PERFORMING

THE EMPLOYEE'S ESSENTIAL FUNCTIONS OF A SAFETY-SENSITIVE
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1 POSITION.

2 (IV) ANY CLAIM THAT ARISES AS A RESULT OF AN

3 EMPLOYEE'S TMPAIRMENT WHILE AT THE EMPLOYER'S WORKPLACE.
4 (8) NOTHING IN THIS SECTION SHALL BE CONSTRUED TO

5 INVALIDATE OR VOID ANY RIGHTS, BENEFITS OR PROCEDURES

6 AFFORDED TO AN EMPLOYEE PURSUANT TO AN EXTSTING COLLECTIVE

7 BARGAINING AGREEMENT.

8 SECTION 4. THIS ACT SHALL TAKE EFFECT IN 60 DAYS.
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