PRIOR PRINTER'S NOS. 3712, 3804 pRINTER'S NO. 3880

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2484 “%x°

INTRODUCED BY WHITE AND KORTZ, MAY 5, 2020

AS AMENDED ON SECOND CONSIDERATION, HOUSE OF REPRESENTATIVES,
MAY 28, 2020
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AN ACT
Amending Titles 15 (Corporations and Unincorporated
Associations) and 20 (Decedents, Estates and Fiduciaries) of
the Pennsylvania Consolidated Statutes, establishing
financial restrictions related to the COVID-19 emergency; in
financial matters of domestic nonprofit corporations, further
providing for investment of trust funds AND PROVIDING FOR <--

NONJUDICIAL SETTLEMENT AGREEMENT; and, in principal and
income, further providing for charitable trusts.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:

Section 1. Section 5548 (c) ame—He of Title 15 of the <--
Pennsylvania Consolidated Statutes are IS amended amnd—the— <--
section—is—amended—by adding—stubsections to read:

§ 5548. Investment of trust funds.

* % *

(c) Determination of income.--

(1) TUnless otherwise specifically directed in the trust
instrument, the board of directors or other body may elect to

be governed by this subsection with respect to assets thus

received, including any participation in any common trust

fund.
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(2) To make an election under this subsection, the board
of directors or other body shall adopt and follow an
investment policy seeking a total return for the assets held
by the corporation or in the name of a nominee of the
corporation or by an institutional trustee pursuant to
section 5549 (relating to transfer of trust or other assets
to institutional trustee), whether the return is to be
derived from capital appreciation, earnings or distributions
with respect to the capital or both. The policy constituting
the election shall be in writing, shall be maintained as part
of the permanent records of the corporation and shall recite
that it constitutes an election to be governed by this
subsection.

(3) (i) If an election is made to be governed by this

subsection, the term "income" shall mean a percentage of

the value of the assets so held by or for the
corporation. [The]

(id) Except as otherwise provided in subparagraph

(iii), the board of directors or other body shall in a

writing maintained as part of the permanent records of
the corporation annually select a percentage and
determine that it is consistent with the long-term
preservation of the real value of the assets, but in no
event shall the percentage be less than 2% nor more than
7% per year.

(iid) The board of directors or other governing body

shall, in selecting a percentage, consider both the long-

term preservation of the real value of the assets and the

corporation's need for capital to fulfill its mission and

may select a percentage of not more than 10% per vear.
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This subparagraph shall only apply during calendar vyears

2020, 2021 and 2022, or for the corporation's fiscal

yvears that end during those calendar years.

(4) The board of directors or other body may revoke an
election to be governed by this subsection if the revocation
is made as part of an alternative investment policy seeking
the long-term preservation of the real value of the assets
thus received. The revocation and alternative investment
policy shall be in writing and maintained as part of the
permanent records of the corporation.

(5) For purposes of applying this subsection, the wvalue
of the assets of the corporation shall be the fair market
value of the assets so held by or for the corporation,
determined at least annually and averaged over a period of
three or more preceding years. However, if the assets have
been held for less than three years, the average shall be

determined over the period during which the assets have been

held.
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27 years—2020-—2021 and 2022 o+ feor t+thecorporation's—fiseal—

28 vears—that—endduring—+those—eatendsr—ears—

29 {4 )—Proceeding—+to-enforce i ft instrument—

30 tH—Netwithstanding—section—>S5547thb)—aproceeding—to—
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SECTION 2. TITLE 15 IS AMENDED BY ADDING A SECTION TO READ:

§ 5548.1. NONJUDICIAL SETTLEMENT AGREEMENT.

NOTWITHSTANDING SECTION 5547 (B) (RELATING TO AUTHORITY TO

TAKE AND HOLD TRUST PROPERTY) :

(1) EXCEPT AS EXPRESSLY PROVIDED IN THE GIFT INSTRUMENT

AND AS OTHERWISE PROVIDED IN PARAGRAPH (2), IF THE DONOR

PLACED RESTRICTIONS ON THE USE OR MANAGEMENT OF PROPERTY

TRANSFERRED TO A NONPROFIT CORPORATION, THE DONOR OR ANYONE

THE DONOR APPOINTED FOR THE PURPOSE IN THE GIFT TINSTRUMENT,

OR THE GUARDIAN OF THE DONOR'S PROPERTY, THE AGENT UNDER THE

DONOR'S FINANCIAL POWER OF ATTORNEY OR THE DONOR'S PERSONAL

REPRESENTATIVE, TOGETHER WITH THE NONPROFIT CORPORATION

HOLDING THE PROPERTY, MAY ENTER INTO A BINDING NONJUDICIATL

SETTLEMENT AGREEMENT DURING CALENDAR YEARS 2020, 2021 AND

2022, OR THE NONPROFIT CORPORATION'S FISCAL YEARS THAT END

DURING THOSE CALENDAR YFARS WITH RESPECT TO ANY MATTER

INVOLVING THE PROPERTY, INCLUDING A RESTRICTION.

(2) A NONJUDICIAL SETTLEMENT AGREEMENT IS VALID ONLY TO
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1 THE EXTENT IT INCLUDES TERMS AND CONDITIONS THAT THE COURT

2 COULD APPROVE UNDER THIS CHAPTER OR OTHER APPI.TCABLE LAW AND
3 THAT THE PROPERTY REMAINS COMMITTED TO A CHARITABLE PURPOSE
4 OR PURPOSES.
5 (3) A NONPROFIT CORPORATION MAY REQUEST, DURING CALENDAR
6 YEARS 2020, 2021 AND 2022, OR THE NONPROFIT CORPORATION'S
7 FISCAL YEARS THAT END DURING THOSE CALENDAR YEARS, THE COURT
8 TO REVIEW A NONJUDICTAT, SETTLEMENT AGREEMENT IN ORDER TO
9 DETERMINE WHETHER THE AGREEMENT CONTAINS TERMS AND CONDITIONS
10 THE COURT COULD HAVE APPROVED.
11 (4) A PROCEEDING COMMENCED DURING CALENDAR YEARS 2020,
12 2021 AND 2022, OR THE NONPROFIT CORPORATION'S FISCAIL YFEARS
13 THAT END DURING THOSE CALENDAR YEARS, TO ENFORCE A GIFT
14 INSTRUMENT RETLATED TO ASSETS HELD BY A NONPROFIT CORPORATION
15 FOR A CHARTITABLE PURPOSE, WHETHER OR NOT SUBJECT TO A
16 NONJUDICIAL SETTLEMENT AGREEMENT, MAY BE BROUGHT BY THE DONOR
17 DURING THE DONOR'S LIFETIME OR AT ANY TIME BY THE OFFICE OF
18 THE ATTORNEY GENERAL, BY A CHARITABLE ORGANIZATION EXPRESSLY
19 NAMED IN THE GIFT INSTRUMENT AND NONJUDICIAL SETTLEMENT
20 AGREEMENT, TF APPLICABLE, TO RECETVE ANY PORTION OF THE
21 ASSETS GOVERNED BY THE GIFT INSTRUMENT AND NONJUDICTIATL
22 SETTLEMENT AGREEMENT, TF APPLICABLE, OR BY ANY OTHER PERSON
23 HAVING STANDING TO DO SO, WHICH MAY TINCLUDE ANYONE APPOINTED
24 IN THE GIFT INSTRUMENT.
25 Section 2 3. Section 8113(c) of Title 20 is amended to read: <--

26 § 8113. Charitable trusts.

27 * Kk
28 (c) Effect of election.--

29 (1) If an election is made to be governed by this

30 section, [governed by this section,] the term "income" shall
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mean a percentage of the value of the trust. [The]

(2) Except as otherwise provided in paragraph (3), the

trustee shall, in a writing maintained as part of the
permanent records of the trust, select the percentage and
determine that it is consistent with the long-term
preservation of the real value of the principal of the
trust[,] but in no event shall the percentage be less than 2%
nor more than 7% per year.

(3) The trustee shall consider the long—-term

preservation of the real value of the trust assets in

selecting a percentage and, as to each charitable

organization to which the trustee is reguired to or may

distribute funds, shall consider the organization's need for

capital to fulfill its mission and communicate with the

organization to make that determination, in selecting a

percentage, and may select a percentage as great as 10% per

vear. This paragraph shall only apply during calendar vears

2020, 2021 and 2022, or for the trust's fiscal vears that end

during those calendar vears.

(4) The term "principal" shall mean all other assets
held by the trustee with respect to the trust. The selection
may be made either annually or subject to change only when
the trustee deems such change necessary and prudent.

*x Kx *

Section 3 4. This act shall take effect immediately.
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