PRIOR PRINTER'S NO. 1762 PRINTER'S NO. 2610

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1401 >%%°

INTRODUCED BY DiGIROLAMO, DeLISSIO, MURT, READSHAW, DEAN,

STURLA, O'BRIEN, KINSEY, FREEMAN, McNEILL, CHARLTON, DAVIS,
D. COSTA, V. BROWN, DONATUCCI, PASHINSKI, SOLOMON, COMITTA,
DALEY, McCARTER, SANTORA, KRUEGER-BRANEKY, GALLOWAY AND
THOMAS, MAY 18, 2017

AS REPORTED FROM COMMITTEE ON FINANCE,

AS AMENDED, OCTOBER 18, 2017

HOUSE OF REPRESENTATIVES,
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AN ACT

Amending the act of March 4, 1971 (P.L.6, No.2), entitled "An

act relating to tax reform and State taxation by codifying
and enumerating certain subjects of taxation and imposing
taxes thereon; providing procedures for the payment,

collection, administration and enforcement thereof; providing

for tax credits in certain cases; conferring powers and
imposing duties upon the Department of Revenue, certain
employers, fiduciaries, individuals, persons, corporations
and other entities; prescribing crimes, offenses and
penalties," providing for ; ;

VOLUMETRIC SEVERANCE TAX; AND MAKING A RELATED REPEAL.

The General Assembly of the Commonwealth of Pennsylvania

hereby enacts as follows:
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READ:

ARTICLE XXIV

VOLUMETRIC SEVERANCE TAX

SECTION 2401. DEFINITIONS.

THE FOLLOWING WORDS AND PHRASES WHEN USED IN THIS ARTICLE

SHATLT HAVE THE MEANINGS GIVEN TO THEM IN THTIS SECTION UNLESS THE

CONTEXT CLEARLY INDICATES OTHERWISE:

"AVERAGE ANNUAL PRICE OF NATURAL GAS." AS DEFINED IN 58

PA.C.S. § 2301 (RELATING TO DEFINITIONS) .

"COMMISSION." THE PENNSYLVANIA PUBLIC UTILITY COMMISSION.

"DEPARTMENT." THE DEPARTMENT OF ENVIRONMENTAL PROTECTION OF

THE COMMONWEATLTH.

"GROSS PROCEEDS." MONEY GENERATED FROM THE SALE BY A LESSEE

OF OTL, NATURAL GAS OR GAS OF ANY OTHER DESIGNATION OR THETR

CONSTITUENTS REMOVED OR RECOVERED UNDER A TEASE IN AN ARMS-

LENGTH TRANSACTION DESIGNATED AND FIXED AT THE ACTUAL POINT OF

SALE.

"LEASE." AN AGREEMENT CONVEYING TO A LESSEE THE RIGHT TO

REMOVE OR RECOVER OIL, NATURAL GAS OR GAS OF ANY OTHER

DESTGNATION FROM LAND OF THE LESSOR.

"METER." A DEVICE TO MEASURE THE PASSAGE OF VOLUMES OF GASES

OR LIQUIDS PAST A CERTATIN POINT.

"NATURAL GAS." AS DEFINED IN 58 PA.C.S. § 2301.

"PRODUCER." AS DEFINED IN 58 PA.C.S. § 2301.

"ROYALTY PAYMENT." A PAYMENT MADE BY A LESSEE TO A LESSOR IN

ACCORDANCE WITH A LEASE.

"SEVER." THE EXTRACTION OR OTHER REMOVAL OF NATURAL GAS FROM

AN UNCONVENTTIONAL FORMATION IN THIS COMMONWEATLTH. THE TERM DOES

NOT INCLUDE NATURAL GAS, IN GASEOUS OR TLIQUID FORM, WHICH IS

BURNED, USED, CONSUMED OR OTHERWISE EMPLOYED TN OTL AND GAS

20170HB1401PN2610 - 29 -



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

30

OPERATIONS AT A NATURAL GAS WELL SITE:

(1) FOR SECONDARY RECOVERY;

(2) FOR RE-PRESSURING;

(3) FOR PRESSURE MATINTENANCE; OR

(4) AS FUEL FOR EQUIPMENT.

"STORAGE FIELD." A NATURAL GAS FORMATION OR OTHER SIDE THAT

IS USED TO STORE NATURAL GAS THAT DID NOT ORIGINATE FROM AND HAS

BEEN TRANSPLANTED INTO THE FORMATION OR SITE.

"TRIGGER DATE." THE DATE 60 DAYS AFTER THE EFFECTIVE DATE OF

THIS SECTION.

"UNCONVENTTIONAL FORMATION." AS DEFINED IN 58 PA.C.S. § 2301.
"UNCONVENTIONAL GAS WELL."™ AS DEFINED IN 58 PA.C.S. § 2301.
"UNIT." A THOUSAND CUBIC FEET (MCF) OF NATURAL GAS AT A

TEMPERATURE OF 60 DEGREES FAHRENHEIT AND AN ABSOLUTE PRESSURE OF

14.73 POUNDS PER SQUARE INCH, IN ACCORDANCE WITH AMERTICAN GAS

ASSOCIATION (AGA) STANDARDS AND ACCORDING TO BOYLE'S LAW FOR THE

MEASUREMENT OF GAS UNDER VARYING PRESSURES WITH DEVIATIONS

THEREFROM AS FOLLOWS:

(1) THE AVERAGE ABSOLUTE ATMOSPHERIC PRESSURE SHALL BE

ASSUMED TO BE 14.4 POUNDS TO THE SQUARE INCH, NOTWITHSTANDING

THE ACTUAL ELEVATION OR LOCATION OF POINT OF DELIVERY ABOVE

SEA IEVEL OR VARTATIONS IN THE ATMOSPHERIC PRESSURE.

(2) THE TEMPERATURE OF THE GAS PASSING THE METERS SHALL

BE DETERMINED BY THE CONTINUOUS USE OF A RECORDING

THERMOMETER INSTALLED SO THAT THE THERMOMETER MAY PROPERLY

RECORD THE TEMPERATURE OF THE GAS FLOWING THROUGH THE METERS.

THE ARITHMETIC AVERAGE OF THE TEMPERATURE RECORDED EACH 24-

HOUR DAY SHATLL BE USED IN COMPUTING GAS VOLUMES. TF A

RECORDING THERMOMETER IS NOT INSTATLTED, OR TF INSTALLED AND

NOT OPERATING PROPERLY, AN AVERAGE FLOWING TEMPERATURE OF 60
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DEGREES FAHRENHEIT SHALL BE USED IN COMPUTING GAS VOLUME.

(3) THE SPECIFIC GRAVITY OF THE GAS SHALL BE DETERMINED

BY TESTS MADE BY THE USE OF AN EDWARDS OR ACME GRAVITY

BALANCE ANNUALLY OR AT INTERVALS AS ARE FOUND NECESSARY IN

PRACTICE. SPECTIFIC GRAVITY SHALTL BE USED IN COMPUTING GAS

VOLUMES .

(4) THE DEVIATION OF THE NATURAL GAS FROM BOYLE'S LAW

SHALL BE DETERMINED BY TESTS ANNUALLY OR AT OTHER SHORTER

INTERVALS AS ARE FOUND NECESSARY IN PRACTICE. THE APPARATUS

AND THE METHOD TO BE USED IN MAKING THE TESTS SHALL BE IN

ACCORDANCE WITH RECOMMENDATIONS OF THE NATIONAL BUREAU OF

STANDARDS OF THE DEPARTMENT OF COMMERCE OR REPORT NO. 3 OF

THE GAS MEASUREMENT COMMITTEE OF THE AMERTICAN GAS

ASSOCIATION, OR ANY AMENDMENTS OF THE REPORT. THE RESULTS OF

THE TESTS SHALL BE USED IN COMPUTING THE VOLUME OF GAS

DELIVERED.

"WELLHEAD METER." A METER PLACED AT A PRODUCING SITE TO

MEASURE THE ACTUAL VOLUME OF NATURAL GAS SEVERED.

SECTION 2402. VOLUMETRIC SEVERANCE TAX.

(A) IMPOSITION.--EACH PRODUCER SUBJECT TO THE UNCONVENTIONAL

GAS WELL FEE IMPOSED UNDER 58 PA.C.S. § 2302 (RELATING TO

UNCONVENTIONAL GAS WELL FEE) SHALL PAY A VOLUMETRIC SEVERANCE

TAX.

(B) COMPUTATION.--THE VOLUMETRIC SEVERANCE TAX FOR EACH

UNCONVENTIONAL GAS WELL SHALL BE CALCULATED BY APPLYING THE

APPI.TCABLE RATE UNDER SUBSECTION (B.1) TO NATURAL GAS SEVERED

FROM THE UNCONVENTIONAL GAS WELL DURING THE IMPOSITION PERIOD

UNDER SUBSECTION (B.2).

(B.1) TAX RATE.--THE TAX RATE SHAILTL BE AS FOLLOWS:

(1) IF THE AVERAGE ANNUAL PRICE OF NATURAL GAS FOR THE
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1 CALENDAR YEAR TMMEDIATELY PRECEDING THE START OF THE

2 IMPOSITION PERIOD IS NOT MORE THAN $3.00, THE SURCHARGE RATE
3 SHALL BE $0.02 PER UNIT SEVERED.

4 (2) IF THE AVERAGE ANNUAL PRICE OF NATURAL GAS FOR THE
5 CALENDAR YEAR TMMEDIATELY PRECEDING THE START OF THE

6 IMPOSITION PERTIOD IS GREATER THAN $3.00 AND LESS THAN $5.00,
7 THE TAX RATE SHALL BE $0.025 PER UNIT SEVERED.

8 (3) IF THE AVERAGE ANNUAL PRICE OF NATURAL GAS FOR THE
9 CALENDAR YEAR TMMEDIATELY PRECEDING THE START OF THE
10 IMPOSITION PERIOD IS GREATER THAN $4.99 AND LESS THAN $6.00,
11 THE TAX RATE SHALL BE $0.03 PER UNIT SEVERED.
12 (4) IF THE AVERAGE ANNUAL PRICE OF NATURAL GAS FOR THE
13 CALENDAR YEAR TMMEDIATELY PRECEDING THE START OF THE
14 IMPOSITION PERIOD IS MORE THAN $5.99, THE TAX RATE SHALL BE
15 $0.035 PER UNIT SEVERED.
16 (B.2) IMPOSITION PERIOD.--THE IMPOSITION PERIOD SHALL BE AS

17 FOLLOWS:

18 (1) FOR FISCAL YEAR 2017-2018, THE IMPOSITION PERIOD

19 SHALL BE FROM OCTOBER 1, 2017, TO APRIL 30, 2018.

20 (2) FOR FISCAL YEAR 2018-2019, AND EACH FISCAL YEAR

21 THEREAFTER, THE IMPOSITION PERIOD SHALL BE FROM MAY 1 OF THE
22 PRECEDING FISCAL YEAR TO APRTL 30 OF THE CURRENT FISCAL YEAR.
23 (B.3) PAYMENT .—-—-THE VOLUMETRIC SEVERANCE TAX TIMPOSED UNDER

24 THIS ARTICLE SHALL BE DUE ON THE SAME DAY THE REPORT IS DUE

25 UNDER SUBSECTION (B.4). THE TAX SHALL BECOME DELINQUENT IF NOT

26 REMITTED TO THE COMMISSION ON THE REPORTING DATE.

27 (B.4) REPORT.—--BY JUNE 15, 2018, AND JUNE 15 OF EACH YEAR

28 THEREAFTER, EACH PRODUCER SHALIL SUBMIT PAYMENT OF THE VOLUMETRIC

29 SEVERANCE TAX TO THE COMMISSION AND A REPORT ON A FORM

30 PRESCRIBED BY THE COMMISSION FOR THE IMPOSITION PERIOD.
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(B.5) EXEMPTIONS.--THE VOLUMETRIC SEVERANCE TAX TIMPOSED

UNDER THIS ARTICLE SHALL NOT BE IMPOSED ON THE FOLLOWING:

(1) NATURAL GAS SEVERED, SOLD AND DELIVERED BY A

PRODUCER AT OR WITHTIN FIVE MILES OF THE PRODUCING SITE FOR

THE PROCESSING OR MANUFACTURE OF TANGIBLE PERSONAL PROPERTY

AS DEFINED UNDER SECTION 201;

(2) NATURAL GAS SEVERED UNDER A NATURAL GAS LEASE AND

PROVIDED TO A LESSOR FOR NO CONSIDERATION FOR THE LESSOR'S

OWN USE; OR

(3) NATURAL GAS SEVERED FROM A STORAGE FIELD.

(C) VOLUME MEASUREMENT.--

(1) EXCEPT AS PROVIDED UNDER PARAGRAPH (2), FOR PURPOSES

OF COMPUTING THE VOLUMETRIC SEVERANCE TAX, NATURAL GAS

SEVERED SHATLTL BE MEASURED AT THE WELLHEFAD METER.

(2) NATURAL GAS SEVERED PRIOR TO THE TRIGGER DATE SHALL

BE MEASURED ACCORDING TO THE STANDARDS AND METHODS USED FOR

REPORTING NATURAL GAS PRODUCTION TO THE DEPARTMENT.

(D) ADMINISTRATION.--THE VOLUMETRIC SEVERANCE TAX SHALL BE

ADMINISTERED AND ENFORCED IN THE SAME MANNER AS THE

UNCONVENTIONAL GAS WELIL FEE UNDER 58 PA.C.S. CH. 23 (RELATING TO

UNCONVENTIONAL GAS WELL FEE) .

(E) USE OF FUNDS.--MONEY COLLECTED FROM THE VOLUMETRIC

SEVERANCE TAX UNDER THIS SECTION SHALL BE TRANSEFERRED TO THE

STATE TREASURER TO BE DEPOSITED INTO THE GENERAL FUND.

(F) INDEPENDENT FISCAL OFFICE.--BEGINNING SEPTEMBER 30,

2018, AND QUARTERILIY THEREAFTER, THE INDEPENDENT FISCAL OFFICE

SHALL PUBLISH A REPORT ON ITS PUBLICLY ACCESSIBLE INTERNET

WEBSTITE THAT SHOWS THE CALCULATTION OF AN AVERAGE EFFECTIVE TAX

RATE OF THE VOLUMETRIC SEVERANCE TAX TIMPOSED UNDER THTS ARTICLE

AND THE UNCONVENTIONAL GAS WELL FEE IMPOSED UNDER 58 PA.C.S. CH.
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23, IMPOSED FOR THE PRECEDING IMPOSITION PERIOD. THE AVERAGE

EFFECTIVE TAX RATE SHALL OQUANTTIEY THE TMPLICIT TAX BURDEN

IMPOSED ON A PRODUCER BY BOTH THE VOLUMETRIC SEVERANCE TAX AND

THE UNCONVENTIONAL GAS WELL FEE TN A GIVEN YEAR. THE AVERAGE

EFFECTIVE TAX RATE SHATLTL BE BASED UPON THE MARKET VALUE OF

NATURAL GAS AT THE WELLHEAD USING REGIONAL PRICE INFORMATION

FROM HUBS LOCATED IN THIS COMMONWEALTH AND POSTPRODUCTION COSTS

SHALL BE DEDUCTED TO APPROXIMATE THE VALUE OF NATURAL GAS AT THE

WELLHEAD. THE REPORT SHALL INCLUDE THE METHODOLOGY USED TO

CALCULATE THE AVERAGE EFFECTIVE TAX RATE.

(G) PAYMENT OF TAX.--A PRODUCER MAY NOT MAKE THE TAX IMPOSED

UNDER THIS SECTION ON NATURAL GAS SEVERED UNDER A TEASE AN

OBLIGATION, INDEBTEDNESS OR LTABTLITY OF THE TESSOR AND MAY NOT

OTHERWISE REQUIRE THE LESSOR TO REIMBURSE THE PRODUCER FOR THE

AMOUNT OF THE TAX.

SECTION 2403. MINIMUM ROYALTY.

(A) AMOUNT.--

(1) THE MINIMUM ROYALTY PAYMENT MADE UNDER THE ACT OF

JULY 20, 1979 (P.L.183, NO.60), KNOWN AS THE OIL AND GAS

LEASE ACT, TO A LESSOR UNDER A TEASE MAY NOT BE TLESS THAN

ONE-FIGHTH OF THE GROSS PROCEEDS RECETIVED BY THE TESSEE FOR

THE OIL, NATURAL GAS OR GAS OF ANY OTHER DESIGNATION

RECOVERED BY THE LESSEE UNDER THE LEASE.

(2) A DEDUCTION OR ALLOCATION OF COSTS, EXPENSES OR

OTHER ADJUSTMENTS MAY NOT BE TAKEN OR MADE TO GROSS PROCEEDS

BEFORE CALCULATING THE AMOUNT OF A ROYALTY PAYMENT DUE TO A

LESSOR UNDER PARAGRAPH (1).

(B) APPTLICABILITY.--THE REQUIREMENT TO PAY A MINIMUM ROYATLTY

UNDER SUBSECTION (A) SHATL ONLY APPLY TO OTIIL, NATURATL GAS OR GAS

OF ANY OTHER DESIGNATION RECOVERED AND SOLD BY A LESSEE AFTER
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THE EFFECTIVE DATE OF THIS SECTION.

SECTION 2404. REMEDY.

(A) CIVIL ACTION AND VENUE.--A LESSOR WHO IS PARTY TO A

LEASE MAY FTLE AN ACTION FOR FATLURE OF THE TLESSEE TO PAY THE

MINIMUM ROYALTY UNDER SECTION 2403 IN THE COURT OF COMMON PLEAS

OF THE COUNTY WHERE THE LAND OF THE LESSOR IS LOCATED OR THE

COUNTY IN THIS COMMONWEALTH IN WHICH THE LESSOR RESIDES.

(B) BURDEN OF PROOF.--

(1) DEMONSTRATION BY A LESSOR WHO IS PARTY TO A LEASE

THAT THE LESSEE HAS MADE A ROYALTY PAYMENT WHICH IS LESS THAN

THE AMOUNT REQUIRED UNDER SECTION 2403 (A) SHALL CREATE A

PRESUMPTION THAT A VIOLATION OF SECTION 2403 HAS OCCURRED.

(2) THE PRESUMPTION UNDER PARAGRAPH (1) MAY BE REBUTTED

IF THE LESSEE PRESENTS CLEAR AND CONVINCING EVIDENCE THAT THE

REQUIRED MINTIMUM ROYALTY PAYMENT WAS MADE.

(C) EFFECT OF NOTICE AND FAILURE TO CURE.--TN AN ACTION IN

WHICH A COURT FINDS THAT THE LESSEE WHO IS PARTY TO A LEASE HAS

VIOLATED THE TERMS OF SECTION 2403, THE LESSOR SHALL BE ENTITLED

TO THE REMEDIES UNDER SUBSECTIONS (D) AND (E) TF, BEFORE FILING

SUIT, THE LESSOR GAVE TO THE IESSEE 30 DAYS' WRITTEN NOTICE BY

CERTIFTIED MATL OF THE DEFTICIENCY AND THE TESSEE FATLED TO CURE

THE DEFICIENCY.

(D) ADDITIONAL REMEDIES.--IN ADDITION TO ACTUAL DAMAGES AND

ANY OTHER REMEDY DEEMED APPROPRIATE BY THE COURT, THE COURT

SHALL AWARD TO THE LESSOR REASONABLE ATTORNEY FEES AND COSTS IN

BRINGING THE ACTION, INCLUDING EXPERT WITNESS FEES.

(E) TREBLE DAMAGES.--IF THE COURT FINDS THAT THE LESSEE

ACTED WILLFULLY TN FATLING TO PAY THE MINIMUM ROYATLTY PAYMENT

DUE OR WHERE A TLESSEE HAS BEEN PREVIOUSLY FOUND TO HAVE FATLED

TO PAY THE MINIMUM ROYALTY PAYMENT DUE, THE COURT MAY AWARD
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1 TREBLE DAMAGES TO THE LESSOR.

2 (F) OTHER REMEDIES NOT PRECLUDED.--THE REMEDIES PROVIDED

3 UNDER THIS SECTION ARE NOT EXCLUSIVE OF, DO NOT REQUIRE

4 EXHAUSTION OF AND SHATLTL BE TN ADDITION TO ANY OTHER REMEDTES

5 PROVIDED BY THE LEASE, BY TLAW OR IN EQUITY.

6 SECTION 2405. SEVERABILITY.

7 THE PROVISTIONS OF THIS ARTICLE ARE SEVERABLE. TF ANY

8 PROVISION OF THIS ARTICLE OR ITS APPLICATION TO ANY PERSON OR

9 CIRCUMSTANCE IS HELD INVALID, THE INVALIDITY SHALL NOT AFFECT

10 OTHER PROVISIONS OR APPLICATIONS OF THIS ARTICLE WHICH CAN BE

11 GIVEN EFFECT WITHOUT THE TINVALID PROVISTION OR APPLICATION.

12 SECTION 2. THE FOLLOWING SHALL APPLY RETROACTIVELY TO

13 OCTOBER 1, 2017:

14 (1) THE ADDITION OF ARTICLE XXIV OF THE ACT, EXCEPT FOR
15 SECTIONS 2403 AND 2404.

16 (2) SECTION 3 OF THIS ACT.

17 SECTION 3. REPEALS ARE AS FOLLOWS:

18 (1) THE GENERAL ASSEMBLY DECLARES THAT THE REPEAL UNDER
19 PARAGRAPH (2) IS NECESSARY TO EFFECTUATE THE ADDITION OF

20 ARTICLE XXIV OF THE ACT.

21 (2) 58 PA.C.S. § 2318 IS REPEALED.

22 SECTION 4. THIS ACT SHALL TAKE EFFECT IMMEDIATELY.
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