SENATE AMENDED
PRTOR PRINTER'S NOS. 945, 1152 PRINTER'S NO. 3868

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 838 "%’

INTRODUCED BY LONGIETTI, EACHUS, CALTAGIRONE, CARROLL, COHEN,
DeLUCA, DONATUCCI, FRANKEL, GALLOWAY, GEORGE, GIBBONS,
HENNESSEY, JOSEPHS, KORTZ, KOTIK, MANDERINO, MUNDY, MURT,
M. O'BRIEN, READSHAW, SIPTROTH, K. SMITH, WALKO, WHEATLEY,
YOUNGBLOOD WANSACZ, BRIGGS, VULAKOVICH AND DENLINGER,
MARCH 10, 2009

SENATOR D.WHITE, BANKING AND INSURANCE, IN SENATE, AS AMENDED,
JUNE 8, 2010

AN ACT

Amending the act of May 17, 1921 (P.L.682, No.284), entitled "An
act relating to insurance; amending, revising, and
consolidating the law providing for the incorporation of
insurance companies, and the regulation, supervision, and
protection of home and foreign insurance companies, Lloyds
associations, reciprocal and inter-insurance exchanges, and
fire insurance rating bureaus, and the regulation and
supervision of insurance carried by such companies,
associations, and exchanges, including insurance carried by
the State Workmen's Insurance Fund; providing penalties; and

repealing existing laws," furtherproviaing for—conaitions— €

parernts PROVIDING FOR ACCESS TO COMMUNITY PHARMACY SERVICES. €

The General Assembly of the Commonwealth of Pennsylvania

hereby enacts as follows:
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section-

Section—4—This—act—shatt—take effect—in66—days~

SECTION 1. THE ACT OF MAY 17, 1921 (P.L.682, NO.284), KNOWN
AS THE INSURANCE COMPANY LAW OF 1921, IS AMENDED BY ADDING A
SECTION TO READ:

SECTION 635.5. ACCESS TO COMMUNITY PHARMACY SERVICES.--(A)

WITH RESPECT TO PRESCRIPTION MEDICATIONS DISPENSED BY A PHARMACY

THAT AGREES TO PARTICIPATE IN A PROVIDER NETWORK PURSUANT TO

SUBSECTION (C), NO HEALTH INSURANCE POLICY, GOVERNMENT PROGRAM

OR PHARMACY BENEEFIT MANAGER PROVIDING COVERAGE OR RETIMBURSEMENT

FOR THE DISPENSING OF PRESCRIPTION MEDICATIONS MAY AS A

CONDITION FOR THE PROVISTON OF BENEFITS OR FOR THE PAYMENT OF

RETIMBURSEMENT FOR MEDICATIONS OR PHARMACY SERVICES:

(1) REQUIRE A COVERED INDIVIDUAL TO OBTAIN ANY PRESCRIPTION

MEDICATION FROM A MATIL ORDER PHARMACY;

(2) IMPOSE UPON A COVERED INDIVIDUAL UTILIZING A RETATL

COMMUNITY PHARMACY ANY COPAYMENT, DEDUCTIBLE OR OTHER COST-—

SHARING REQUIREMENT OR PRIOR AUTHORIZATION REQUIREMENT NOT

IMPOSED UPON A COVERED INDIVIDUAL UTITLIZING A MATIL ORDER

PHARMACY ;

(3) SUBJECT ANY MEDICATION DISPENSED BY A RETATL COMMUNITY

PHARMACY TO A COVERED INDIVIDUAL TO A MINIMUM OR MAXIMUM

QUANTITY LIMIT, LENGTH OF SCRIPT, RESTRICTION ON REFTLLS OR

REQUIREMENT TO OBTAIN REFILLS NOT TIMPOSED UPON A MATL ORDER

PHARMACY ;

(4) REQUIRE A COVERED INDIVIDUAL TN WHOLE OR IN PART TO PAY

FOR ANY MEDICATION DISPENSED BY A RETATT, COMMUNITY PHARMACY AND

SEFEK RETMBURSEMENT WHEN THE TNDIVIDUAL TS NOT REQUIRED TO PAY

FOR AND SEEK RETMBURSEMENT TN THE SAME MANNER FOR A PRESCRIPTTION
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DISPENSED BY A MATL ORDER PHARMACY;

(5) SUBJECT A COVERED INDIVIDUAL TO ANY ADMINISTRATIVE

REQUIREMENT TN ORDER TO USE A RETATL COMMUNITY PHARMACY THAT IS

NOT TMPOSED UPON THE USE OF A MATL ORDER PHARMACY, TNCLUDING A

REQUIREMENT TO ELECT NOT TO HAVE A PRESCRIPTION DISPENSED BY A

MATL ORDER PHARMACY AS A CONDITION OF UTILIZING A RETATL

COMMUNTITY PHARMACY; OR

(6) IMPOSE ANY OTHER TERM, CONDITION OR REQUIREMENT

PERTAINING TO THE USE OF THE SERVICES OF A RETATL COMMUNITY

PHARMACY THAT MATERTIALLY AND UNREASONABLY INTERFERES WITH OR

IMPAIRS THE RIGHT OF A COVERED INDIVIDUAL TO OBTAIN PRESCRIPTION

MEDICATIONS FROM A RETATI, COMMUNITY PHARMACY OF THE INDIVIDUAL'S

CHOICE.

(B) (1) NO HEALTH INSURANCE COMPANY, AGENT OR CONTRACTOR OF

AN TNSURANCE COMPANY, GOVERNMENT PROGRAM OR PHARMACY BENEEFIT

MANAGER SHALL, IN THE ADMINISTRATION OF A HEALTH INSURANCE

POLICY OR A PHARMACY PROVIDER NETWORK, TAKE ANY ACTION OR ALLOW

ANY ACTION TO OCCUR THAT RESULTS IN ACTIONS PROHIBITED UNDER

SUBSECTION (A) .

(2) WITH RESPECT TO PRESCRIPTION MEDICATIONS DISPENSED BY A

PHARMACY ELTIGIBLE TO PARTICIPATE IN A PROVIDER NETWORK UNDER

SUBSECTION (C), INFORMATION REGARDING THE DISPENSING OF

PRESCRIPTION MEDICATIONS BY A PHARMACY SHALL NOT BE USED BY A

HEALTH INSURANCE COMPANY, AN AGENT, AFFILIATE OR CONTRACTOR OF

AN TINSURANCE COMPANY, A GOVERNMENT PROGRAM OR BY A PRESCRIPTION

BENEFIT MANAGER TO PROMOTE, ADVERTISE OR ENCOURAGE THE USE OF A

PARTICIPATING PHARMACY, INCLUDING A MATIL, ORDER PHARMACY.

(C) (1) A PHARMACY ILICENSED AND IN GOOD STANDING WITH THE

STATE BOARD OF PHARMACY, AND NOT DISQUALTFTIED FROM PARTICIPATION

IN THE MEDICAID OR MEDICARE PROGRAM FOR CAUSE, SHALL HAVE A
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RIGHT TO PARTICIPATE IN A PHARMACY PROVIDER NETWORK, PROVIDED

THE PHARMACY OFFERS TO ENTER INTO AN AGREEMENT ACCEPTING THE

STANDARD TERMS, CONDITIONS OR REQUIREMENTS RELATING TO

DISPENSING FEES, PAYMENTS FOR PRODUCT COSTS AND OTHER PHARMACY

SERVICES AND THE QUALITY OF DISPENSING AND OTHER PHARMACY

SERVICES ESTABLISHED BY A HEALTH TINSURANCE COMPANY, GOVERNMENT

PROGRAM OR PHARMACY BENEFTIT MANAGER FOR ATLTL PHARMACTIES TN THE

PROVIDER NETWORK.

(2) THE STANDARD TERMS AND CONDITIONS RELATING TO DISPENSING

FEES AND PAYMENT FOR PRODUCT COSTS AND OTHER PHARMACY SERVICES

ESTABLISHED UNDER PARAGRAPH (1) SHALL PROVIDE CONVENIENT ACCESS

TO RETATT, COMMUNITY PHARMACTES CONSISTENT WITH THE STANDARDS

ESTABLISHED UNDER SECTION 2121 AND TAKING INTO CONSIDERATION THE

STANDARDS ESTABLISHED BY THE CENTER FOR MEDICARE AND MEDICATD

SERVICES OF THE UNITED STATES DEPARTMENT OF HEALTH AND HUMAN

SERVICES PURSUANT TO SECTION 1395W-104(B) (1) (C) OF THE SOCIAL

SECURITY ACT (49 STAT. 620, 42 U.S.C. § 1395W-104(B) (1) (C)) .

(3) THE STANDARD TERMS AND CONDITIONS RELATING TO DISPENSING

FEES, INGREDIENT COSTS AND PAYMENTS FOR PHARMACY SERVICES

PROVIDED TO RETATL COMMUNITY PHARMACIES SHALL NOT BE LESS THAN

THE AMOUNTS PATD BY OR FOR THE BENEFIT OF A HEALTH INSURANCE

COMPANY, GOVERNMENT PROGRAM OR PHARMACY BENEFIT MANAGER FOR

DISPENSING OF THE SAME MEDICATIONS AND THE PROVISION OF

COMPARABLE SERVICES TO ANY MATL ORDER PHARMACY, INCLUDING

AMOUNTS PATD OR DISTRIBUTED TO A MATL ORDER PHARMACY BY AN

AFFILIATE OF THE MATIL ORDER PHARMACY OR BY THE PHARMACY BENEFIT

MANAGER.

(4) IN DETERMINING WHETHER THE TERMS AND CONDITTIONS RELATING

TO DISPENSING FEES, TINGREDIENT COSTS AND PAYMENTS FOR PHARMACY

SERVICES ARE NOT LESS THAN AMOUNTS PATID TO A MATIL ORDER PHARMACY
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UNDER PARAGRAPH (3), CONSIDERATION SHALL BE GIVEN TO THE EXTENT

PRACTICABLE TO ANY INCENTIVE PAYMENTS RECEIVED FOR THE

DISPENSING OF PRESCRIPTION MEDICATIONS BY A MATL ORDER PHARMACY

OR AN AFFILIATE OF A MATL ORDER PHARMACY, TINCLUDING A PHARMACY

BENEFIT MANAGER, FROM A PHARMACEUTICATL MANUFACTURER OR

DISTRIBUTOR OTHER THAN AMOUNTS PATID FOR SERVICES PROVIDED TO A

PHARMACEUTICAL MANUFACTURER OR DISTRIBUTOR, OR AMOUNTS USED TO

REDUCE THE COST OF PRESCRIPTION MEDICATION BENEFITS PAID BY THE

PURCHASER OF A HEALTH INSURANCE POLICY OR THE SERVICES OF A

PRESCRIPTION DRUG MANAGER, OR BY A GOVERNMENT PROGRAM.

(5) A PHARMACY SHALL NOT BE DEEMED TO BE ELIGIBLE TO

PARTICIPATE IN A PROVIDER NETWORK UNDER THTIS SUBSECTION DURING

ANY PERTOD OF TIME FOR WHICH TITS RIGHT TO PARTICIPATE IN A

NETWORK HAS BEEN SUSPENDED OR REVOKED FOR SERTIOUS VIOLATIONS OF

A NETWORK PHARMACY PROVIDER AGREEMENT ESTABLISHED UNDER THTS

SUBSECTION THAT REASONABLY WARRANT SUSPENSION OR REVOCATION.

(D) (1) WITH RESPECT TO A HEALTH INSURANCE COMPANY OR

PHARMACY BENEFIT MANAGER:

(I) THE DEPARTMENT MAY UTILIZE THE ENFORCEMENT MECHANISMS,

REMEDIES AND PENALTIES AVATLABLE UNDER SECTION 628 AND MAY

DEMAND THE PRODUCTION OF ANY TINFORMATION NECESSARY TO ENFORCE

THIS SECTION; AND

(IT) REGARDLESS OF WHETHER ANY ENFORCEMENT ACTION IS TAKEN

BY THE DEPARTMENT, A COVERED INDIVIDUAL, PHARMACY OR PHARMACTIST

AGGRIEVED BY A VIOLATION OF THIS SECTION MAY SEEK RELTEE TO

REMEDY ALLEGED VIOLATIONS OF THIS SECTION INVOLVING AT LEAST ONE

LEVEL OF INTERNAL REVIEW AND INVESTIGATION IN THE MANNER

PROVIDED UNDER SECTION 2161 (B) AND AN OPPORTUNITY TO APPEAL TO

THE DEPARTMENT IN THE MANNER PROVIDED UNDER SECTION 2142 UNLESS,

WITH RESPECT TO A PHARMACY OR PHARMACIST, AN AGREEMENT WITH THE
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1 INSURANCE COMPANY OR PHARMACY BENEFIT MANAGER ESTABLISHES AN

2 ALTERNATIVE DISPUTE RESOLUTION PROCESS IN THE MANNER PROVIDED

3 DUNDER SECTION 2162 (F).

4 (2) A COVERED INDIVIDUAL, PHARMACY OR PHARMACIST AGGRIEVED

5 BY A VIOLATION OF THIS SECTION MAY PETITION THE DEPARTMENT TO

6 REVIEW COMPLAINTS REGARDING VIOLATIONS OF THIS SECTION.

7 (E) IT IS THE TINTENT OF THE GENERATL ASSEMBLY THAT THTS

8 SECTION AND THE OTHER PROVISIONS OF ARTICLES VI, VI-A, VI-B, X-A

9 AND XTIT RELATING TO HEALTH INSURANCE SHALL, AS APPLIED TO

10 PERSONS SUBJECT TO THIS ACT TO THE FULLEST EXTENT POSSIBLE, BE

11 PRESERVED FROM PREEMPTION BY FEDERAL LAW. IN THE EVENT ANY

12 PORTION OF THIS SECTION OR ARTICILE VI, VI-A, VI-B, X-A OR XTT

13 SHALL BE PREEMPTED BY FEDERAL ILAW OR OTHERWISE DECLARED INVALID

14 OR UNENFORCEABLE, THE REMATNING PROVISIONS OF SUCH LAWS SHALL

15 REMAIN IN FORCE AND EFFECT.

16 (F) AS USED IN THIS SECTION:

17 (1) "COVERED INDIVIDUAL" MEANS AN INDIVIDUAL RECEIVING

18 DPRESCRIPTION MEDICATION COVERAGE OR REIMBURSEMENT PROVIDED BY A

19 HEALTH INSURANCE POLICY, GOVERNMENT PROGRAM OR PHARMACY BENEFIT

20 MANAGER.

21 (2) "GOVERNMENT PROGRAM" MEANS ANY OF THE FOLLOWING:

22 (I) THE COMMONWEALTH'S MEDICAL ASSISTANCE PROGRAM

23 ESTABLISHED UNDER THE ACT OF JUNE 13, 1967 (P.L.31, NO.Z21),

24 KNOWN AS THE "PUBLIC WELFARE CODE."

25 (IT) THE ADULT BASIC COVERAGE INSURANCE PROGRAM ESTABLISHED

26 UNDER CHAPTER 13 OF THE ACT OF JUNE 26, 2001 (P.L..755, NO.77),

27 KNOWN AS THE "TOBACCO SETTLEMENT ACT."

28 (ITT) THE CHITDREN'S HEALTH CARE PROGRAM ESTABLISHED UNDER

29 ARTICLE XXTTT.

30 (IV) THE PROGRAM OF PHARMACEUTICAL ASSISTANCE FOR THE
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ELDERLY ESTABLISHED BY THE ACT OF AUGUST 26, 1971 (P.L.351,

NO.91), KNOWN AS THE "STATE LOTTERY LAW."

(V) AN EMPLOYE BENEFIT PLAN DESCRIBED IN SECTION 1003 (B) (1)

OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 (PUBLIC

LAW 93-46, 29 U.S.C. § 1003(B) (1)), APPLICABLE TO GOVERNMENT

EMPLOYES WHO ARE RESIDENTS OF THIS COMMONWEALTH.

(VI) ANY OTHER PROGRAM ESTABLISHED OR OPERATED BY THE

COMMONWEALTH THAT PROVIDES OR PAYS FOR THE COST OF PRESCRIPTION

MEDICATIONS AND PHARMACY SERVICES PROVIDED TO RESIDENTS OF THIS

COMMONWEALTH.

(3) "HEALTH TINSURANCE COMPANY" MEANS A FRATERNAL BENEFIT

SOCTIETY, HEATTH MAINTENANCE ORGANTIZATTION, HOSPITAL PLAN

CORPORATION, INSURER, PREFERRED PROVIDER ORGANIZATION OR

PROFESSTONAL HEATLTH SERVICES PLAN CORPORATION AS DEFINED BY

SECTION 603-B, OR OTHER ENTITY SUBJECT TO THIS ACT.

(4) "HEALTH INSURANCE POLICY" MEANS A GROUP OR INDIVIDUAL

HEALTH OR SICKNESS OR ACCIDENT INSURANCE POLICY, SUBSCRIBER

CONTRACT OR CERTIFICATE ISSUED BY A HEALTH INSURANCE COMPANY

PROVIDING COVERAGE OR BENEFITS FOR PRESCRIPTION MEDICATIONS TO

RESTDENTS OF THIS COMMONWEATLTH.

(5) "MATT, ORDER PHARMACY" MEANS A PHARMACY THAT

PREDOMINANTLY RECEIVES PRESCRIPTIONS BY MATIL, TELEFAX OR THROUGH

ELECTRONIC SUBMISSIONS AND PREDOMINANTLY DISPENSES THE

MEDICATIONS TO PATIENTS THROUGH THE USE OF THE UNITED STATES

MATL OR OTHER COMMON OR CONTRACT CARRIER DELIVERY SERVICE AND

GENERALLY PROVIDES CONSULTATIONS WITH PATIENTS ELECTRONICALLY

RATHER THAN FACE-TO-FACE.

(6) "PHARMACY BENEFIT MANAGER" MEANS A PERSON, PARTNERSHTP,

ASSOCTATTION OR CORPORATION NOT HOLDING A CERTIFTICATE OF

AUTHORITY UNDER SECTION 630 THAT ESTABLISHES, OPERATES,
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MATNTAINS OR ADMINISTERS AGREEMENTS WITH PHARMACIES AND HEATLTH

INSURANCE COMPANTIES, GOVERNMENT PROGRAMS OR EMPLOYE BENEEFTT

PLANS DESCRIBED IN SECTION 1003 (A) OF THE EMPLOYEE RETIREMENT

INCOME SECURITY ACT OF 1974 REIATING TO THE DISPENSING OF

PRESCRIPTION MEDICATIONS AND THE PROVISTON OF PHARMACY SERVICES

TO COVERED INDIVIDUALS, INCLUDING AGREEMENTS RELATING TO THE

AMOUNTS TO BE CHARGED BY THE PHARMACY FOR SERVICES RENDERED,

INCENTIVES PROVIDED TO COVERED INDIVIDUALS TO USE THE SERVICES

OF DESIGNATED PHARMACIES, OR LIMITATIONS ON REIMBURSEMENT ONLY

WHEN SERVICES ARE PROVIDED BY DESIGNATED PHARMACIES.

(1) "RETATL, COMMUNITY PHARMACY" MEANS A PHARMACY THAT IS

OPEN TO THE PUBLIC, SERVES WATLK-TN CUSTOMERS AND MAKES AVATILABLE

FACE-TO-FACE CONSULTATIONS BETWEEN LICENSED PHARMACISTS AND

PERSONS TO WHOM MEDICATIONS ARE DISPENSED.

SECTION 2. THE INSURANCE DEPARTMENT MAY ADOPT REGULATIONS TO
ADMINISTER AND ENFORCE SECTION 635.5 OF THE ACT.

SECTION 3. SECTION 635.5 OF THE ACT SHALL APPLY TO HEALTH
INSURANCE POLICIES, GOVERNMENT PROGRAMS AND AGREEMENTS WITH
PHARMACY BENEFIT MANAGERS THAT ARE OFFERED, ISSUED, EXECUTED OR
RENEWED OR THAT HAVE PROVISIONS RELATED TO PRESCRIPTION
MEDICATION BENEFITS THAT ARE AMENDED ON OR AFTER THE EFFECTIVE
DATE OF SECTION 635.5 OF THE ACT.

SECTION 4. THIS ACT SHALL TAKE EFFECT AS FOLLOWS:

(1) THE ADDITION OF SECTION 635.5 OF THE ACT SHALL TAKE

EFFECT IN 120 DAYS.

(2) THE REMAINDER OF THIS ACT SHALL TAKE EFFECT

IMMEDIATELY.
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