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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1307 5%

| NTRODUCED BY CORMAN, STACK, C. WLLIAMS, RAFFERTY, O PAKE
COSTA, BAKER, GORDNER, BROWNE, EARLL, A WLLI AMS AND
RHOADES, MARCH 13, 2008

SENATOR D. VHI TE, BANKI NG AND | NSURANCE, AS ANMENDED,
SEPTEMBER 17, 2008
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AN ACT

Amendi ng the act of May 17, 1921 (P.L.682, No.284), entitled "An
act relating to insurance; anending, revising, and
consolidating the | aw providing for the incorporation of
i nsurance conpani es, and the regul ati on, supervision, and
protection of hone and foreign insurance conpani es, LI oyds
associ ations, reciprocal and inter-insurance exchanges, and
fire insurance rating bureaus, and the regul ati on and
supervi sion of insurance carried by such conpani es,
associ ations, and exchanges, including insurance carried by
the State Workmen' s | nsurance Fund; providing penalties; and
repealing existing laws," providing for suitability of
annuity transactions.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The act of May 17, 1921 (P.L.682, No.284), known
as The I nsurance Conpany Law of 1921, is amended by addi ng an
article to read:

ARTICLE I V-B

SU TABILITY OF ANNU TY TRANSACTI ONS

Secti on 401-B. Definitions.

The foll owi ng words and phrases when used in this article
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shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Annuity." A fixed annuity or variable annuity that is

individually solicited, whether the product is classified as an

i ndi vi dual or group annuity.

"Commi ssioner." The | nsurance Conmi ssi oner of the

Commpnweal t h.

"CGeneral agent." An insurance producer that provides

supervi sion on behalf of an insurer to an insurer's sales force

in a particul ar geographic region or territory.

"]l ndependent agency." A producer entity that does not

excl usi vel y represent one i nsurance conpany.

"l nsurance producer." A person who sells, solicits or

negoti ates contracts of insurance as defined in section 601-A of

the act of May 17, 1921 (P.L.789, No.285), known as The

| nsur ance Departnent Act of 1921.

"Insurer." A life insurance conpany |licensed or required to

be |licensed under section 202 or a fraternal benefit society as

defined in section 2403.

"Reconmendation." Advice provided by an i nsurance producer,

or an i nsurer where no producer is involved, to an individual

consuner that results in a purchase or exchange of an annuity in

accordance with that advice.

Section 402-B. Applicability and scope.

(a) GCeneral rule.--This article shall apply to any

reconmendati on to purchase or exchange an annuity nmade to a

consuner by an insurance producer, or an i nsurer where no

producer is involved, that results in the purchase or exchange

reconmended.

(b)Y Exclusions.--Unless otherw se specifically included,
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1 this article shall not apply to reconmendations involving the

2 follow ng:

3 (1) Direct response solicitations where there is no

4 reconmendati on based on information collected fromthe

5 consuner _pursuant to this article.

6 (2) Annuity contracts used to fund:

7 (i) An enployee pension or welfare benefit plan that
8 IS covered by the Enployee Retirenent Incone Security Act
9 of 1974 (Public Law 93-406, 88 Stat. 829).

10 (ii) A plan described by sections 401(a) or (Kk),

11 403(b), 408(k) or (p) of the Internal Revenue Code of

12 1986 (Public Law 99-514, 26 U.S.C. 88 401(a) or (Kk),

13 403(b), 408(k) or (p)), when the plan, for purposes of

14 the Enployee Retirenent and I ncone Security Act of 1974,
15 iS established or mmintained by an enpl oyer.

16 (iii) A governnmental or church plan defined in

17 section 414 of the Internal Revenue Code of 1986 or a

18 deferred conpensation plan of a State or | ocal governnent
19 or tax exenpt organi zation under section 457 of the
20 Internal Revenue Code of 1986.
21 (iv) A nonqualified deferred conpensation
22 arrangenent established or maintained by an enployer or
23 pl an_sponsor.
24 (v) Settlenents of or_assunptions of liabilities
25 associated with personal injury litigation or any dispute
26 or _claimresolution process.
27 (vi) Formal prepaid funeral contracts.
28 Section 403-B. Duties of insurers and insurance producers.
29 (a) Ceneral duties.--In nmaking a reconnmendation to a

30 consuner for the purchase of an annuity or the exchange of an
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annuity that results in another insurance transacti on or series

of insurance transacti ons, the insurance producer, or the

i nsurer where no i nsurance producer is involved, shall have

reasonabl e grounds for believing that the recommendati on i s

suitable for the consuner on the basis of the facts di scl osed by

the consumer as to the consuner's investnents and ot her

i nsurance products and as to the consuner's financial situation

and needs.

(b)Y Consuner information.--Prior to the execution of a

pur chase or exchange of an annuity resulting froma

reconmendati on, an insurance producer, or an i nsurer where no

i nsurance producer is involved, shall nake reasonable efforts to

obtain i nformati on concerning all of the foll ow ng:

(1) The consuner's financi al status.

(2) The consuner's tax status.

(3) The consuner's investnent objectives.

(4) Oher informati on used or considered to be

reasonabl e by the insurance producer, or the insurer where no

i nsurance producer is involved, in maki ng reconmendati ons to

t he consuner

(c) Obligation limts.--

(1) Neither an insurance producer nor an i nsurer where

no i nsurance producer is involved shall have any obligation

to a consunmer under subsection (a) related to any

reconmendati on that i s reasonabl e under all the circunstances

actually known to the insurer or insurance producer at the

tinme of the reconmmendati on when a consuner:

(i) Refuses to provide relevant infornmation

requested by the insurer or insurance producer.

(ii) Decides to enter into an insurance transaction
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that is not based on a recommendati on of the insurer or

i nsurance producer.

(iii) Fails to provide conplete or accurate

i nfornmati on.

(d) Supervision of reconmendati ons. - -

(1) An insurer shall assure that a systemto supervise

reconmendati ons that i s reasonably desi gned to achi eve

conpliance with this article is establi shed and mai ntai ned by

conpl ving with paragraphs (3) and (4), or shall establish and

mai ntain such a systemthat includes at | east the foll ow ng:

(i) WMiintaining witten procedures.

(ii) Conducting periodic reviews of its records that

are reasonably designed to assist in detecting and

preventing violations of this article.

(2) A general agent or independent agency shall adopt a

system establi shed by an i nsurer to supervi se reconnendati ons

of its insurance producers that is reasonably designed to

achi eve conpliance with this article, or shall establish and

mai ntain a systemthat i s reasonably desi gned to achi eve

conpliance with this article. The system nust include at

| east the foll ow ng:

(i) Miintaining witten procedures.

(ii) Conducting periodic reviews of records that are

reasonably designed to assist in detecti ng and preventi ng

violations of this article.

(3) An insurer may contract with a third party,

i ncludi ng a general agent or independent agency, to establish

and naintain a system of supervision as required by paragraph

(1) with respect to i nsurance producers under contract wth

or enpl oyed by the third party.
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(4) An insurer shall nmke reasonable inquiry to assure

that the third party contracti ng under paragraph (3) is

perform ng the functi ons required under paragraph (1) and

shal|l take such action as is reasonabl e under the

ci rcunstances to enforce the contractual obligation to

performthe functions. An insurer may conply with its

obligation to make reasonable i nquiry by doing both of the

(i) The insurer annually obtains, ELECTRONI CALLY OR

OTHERW SE, a certification froma third party senior

manager who has responsibility for the del egated

functions that the nmanager has a reasonable basis to

represent, and does represent, that the third party is

perform ng the required functions.

(ii) The insurer, based on reasonabl e sel ection

criteria, periodically selects third parties contracting

under paragraph (3) for a review to detern ne whether the

third parties are perfornm ng the required functions. The

i nsurer shall perform procedures to conduct the revi ew

that are reasonabl e under the circunstances.

(5) An insurer that contracts with a third party under

par agraph (3) and that conplies with the requirenents to

supervi se under paragraph (4) shall have fulfilled its

responsi bilities under paragraph (1).

(6) An insurer, general agent or independent agency i s

not required to do either of the foll ow ng:

(i) Review or provide for review of all insurance

pr oducer-solicited transacti ons.

(ii) Include in its system of supervision an

i nsurance producer's recommendati ons to consuners of

20080S1307B2375 - 6 -
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products other than the annuities offered by the insurer,

general agent or i ndependent agency.

(7) A general agent or independent agency contracting

with an i nsurer pursuant to paragraph (3) shall pronptly,

when requested by the insurer pursuant to paraqgraph (4), give

a certification as described in paragraph (4) or give a clear

statenent that it is unable to neet the certification

criteria.

(8) No person may provide a certificati on under

par agraph (4)(i) unless both the followi ng conditions are

nmet :

(i) The person is a senior nmanager with

responsibility for the del egated functi ons.

(ii) The person has a reasonabl e basis for naking

the certification.

(e) Conpliance with other rules.--Conpliance with the

Fi nanci al | ndustry Reqgul atory Authority Conduct Rul es pertaining

to suitability shall satisfy the requirenents under this section

for the recommendati on of variable annuities. Nothing in this

subsection shall limt the conm ssioner's ability to enforce the

provisions of this article.

(f) Internal audit and conpli ance procedures.--Nothing in

this article shall exonerate an insurer fromthe internal audit

and conpl i ance procedure requirenents under section 405-A.

Secti on 404- B. Mtigation of responsibility.

(a) Corrective actions.--The conm SSi oner nay order:

(1) An insurer to take reasonably appropriate corrective

action for any consuner harned by the insurer's or by its

i nsurance producer's violation of this article.

(2) An insurance producer to take reasonably appropriate
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1 corrective action for any consuner harned by the insurance

2 producer's violation of this article.

3 (3) A general agent or independent agency that enpl oys
4 or _contracts with an insurance producer to sell or solicit

5 the sale of annuities to consuners, to take reasonably

6 appropriate corrective action for any consuner harned by the
7 i nsurance producer's violation of this article.

8 (b) Reduction of penalty.--Any applicable penalty pernitted
9 under section 406-B nay be reduced or elinmnated if corrective
10 action for the consuner was taken pronptly after a violation was

11 discover ed.

12 Section 405-B. Recordkeeping.

13 An_insurer, general agent, independent agency and insurance
14 producer shall maintain or be able to make available to the

15 conmi ssioner records of the information collected fromthe

16 consuner _and other information used in nmeking the

17 recommendations that were the basis for insurance transactions
18 for five years after the insurance transaction is conpleted by
19 the insurer. An insurer is permtted but shall not be required
20 to mmintain docunentation on behalf of an insurance producer.

21 Section 406-B. Enforcenent.

22 (a) Penalties and renedies.--Upon a deternination by hearing
23 that this article has been violated, the conm ssioner nay pursue
24 one or nore of the follow ng courses of action:

25 (1) Issue an order requiring the person in violation to
26 cease and desist fromengaging in the violation.

27 (2) Suspend or revoke or refuse to issue or renew the

28 certificate or license of the person in violation.

29 (3) Inpose a civil penalty of not nore than $5,000 for
30 each _viol ation.
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(4) | npose any other penalty or renedy deened

appropriate by the conni ssioner, including restitution.

(b)) Oher renedi es.--The enforcenent renedi es i nposed under

this section are in addition to any other renmedi es or penalties

that may be i nposed by any ot her applicable statute, incl uding

the act of July 22, 1974 (P.L.589, No.205), known as the Unfair

| nsurance Practices Act. Violations of this article are deened

and defined by the conni ssioner to be an unfair method of
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to the Unfair | nsurance Practices Act.

=
=

Secti on 407-B. Pri vate cause of acti on.

=
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Nothing in this article shall be construed to create or inply
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a private cause of action for a violation of this article.
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Section 2. This act shall take effect in 180 days.
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