HOUSE AMENDED

PRI OR PRI NTER S NOS. 978, 1142 PRINTER S NO. 1723

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 844 %"

| NTRODUCED BY TOMLI NSON, BOSCOLA, STOQUT, ERI CKSON, TARTAGLI ONE
FONTANA, LOGAN, O PAKE, PUNT, WAUGH, CORVAN, ROBBI NS
GORDNER, RAFFERTY, GREENLEAF, KASUNI C, BRUBAKER, Ml LH NNEY,
WOZNI AK, BROWNE, FOLMER, REGOLA AND BAKER, MNAY 4, 2007

AS REPORTED FROM COWM TTEE ON PROFESSI ONAL LI CENSURE, HOUSE OF
REPRESENTATI VES, AS AMENDED, JANUARY 30, 2008
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AN ACT

Amendi ng the act of February 19, 1980 (P.L.15, No.9), entitled

"An act establishing the State Real Estate Conm ssion and

providing for the licensing of real estate brokers and

sal esnmen, " defining "qualified association"; further

provi ding for prohibited acts and for duties of licensee

general ly; and providing for handling of deposits and ot her

escrows.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 201 of the act of February 19, 1980
(P.L.15, No.9), known as the Real Estate Licensing and
Regi stration Act, is anended by adding a definition to read:
Section 201. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

* * %

"Qualified association." A corporation, partnership— linmted




liability partnership, linmted partnership ORlimted liability

conpany—businesstrust—associationorotherentity that:

(1) is incorporated or otherw se organi zed under the

|l aws of this Commonweal th or another jurisdiction;

(2) does not hold a |license under this act;

3y st i eiall | Ly by L I ]
TIAE | it bt broker:—and

{4 (3) does not hold itself out to the public as

providing real estate servi ces OR REAL ESTATE- RELATED

SERVI CES; AND

(4) 1S SOLELY OMNED BY LI CENSEES WHO ARE ALL AFFI LI ATED

WTH THE SAMVE BROKER

IN CASE OF THE DEATH OF AN OMNER OF A QUALI FI ED ASSOCI ATI ON

OMERSHI P_VAY CONTI NUE THROUGH THE LI CENSEES' ESTATE FOR A

PERI OD NOT_TO EXCEED 18 MONTHS.

* * %

Section 2. Section 604(a)(5) of the act, anended June 29,
1990 (P.L.246, No.58), is anmended, subsection (a) is amended by
addi ng par agraphs and the section is anended by adding a
subsection to read:

Section 604. Prohibited acts.

(a) The conm ssion nmay upon its own notion, and shal
pronptly upon the verified conplaint in witing of any person
setting forth a conplaint under this section, ascertain the
facts and, if warranted, hold a hearing for the suspension or
revocation of a license or registration certificate or for the
i mposition of fines not exceeding $1, 000, or both. The
commi ssion shall have power to refuse a |icense or registration
certificate for cause or to suspend or revoke a license or

registration certificate or to levy fines up to $1,000, or both,
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1 where the said license has been obtained by false

2 representation, or by fraudulent act or conduct, or where a

3 licensee or registrant, in performng or attenpting to perform
4 any of the acts nentioned herein, is found guilty of:

5 * x *

6 [(5) Failure to conply with the follow ng requirenents:
7 (1) all deposits or other nobneys accepted by every
8 person, holding a real estate broker |icense under the

9 provi sions of this act, shall be retained by such real
10 estate broker pending consunmation or term nation of the
11 transaction involved, and shall be accounted for in the
12 full amount thereof at the time of the consunmation or
13 t erm nation;

14 (i1i) every sal esperson and associ ate broker pronptly
15 on receipt by himof a deposit or other nbneys on any

16 transaction in which he is engaged on behalf of his

17 br oker - enpl oyer, shall pay over the deposit to the

18 br oker;

19 (ti1) a broker shall not commi ngle the noney or
20 ot her property of his principal with his own;
21 (iv) every broker shall imediately deposit such
22 noneys, of whatever kind or nature, belonging to others,
23 in a separate custodial or trust fund account mai ntained
24 by the broker with some bank or recogni zed depository
25 until the transaction involved is consunmated or
26 term nated, at which tinme the broker shall account for
27 the full anmount received. Under no circunstances shall a
28 broker permt any advance paynent of funds belonging to
29 others to be deposited in the broker's business or
30 personal account, or to be conm ngled with any funds he
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1 may have on deposit;

2 (v) every broker shall keep records of all funds

3 deposited therein, which records shall indicate clearly

4 the date and from whom he recei ved noney, the date

5 deposited, the dates of withdrawals, and ot her pertinent
6 i nformati on concerning the transaction, and shall show

7 clearly for whose account the noney is deposited and to

8 whom t he noney bel ongs. All such records and funds shal

9 be subject to inspection by the comm ssion. Such separate
10 custodial or trust fund account shall designate the

11 broker, as trustee, and such account mnust provide for

12 wi t hdrawal of funds wi thout previous notice. Al such

13 records shall be available to the comm ssion, or its

14 representatives, imediately after proper denmand or after
15 witten notice given, or upon witten notice given to the
16 deposi tory;

17 (vi) a broker is not required to hold in escrow

18 rents that he receives for property managenent for a

19 | essor. A broker shall deposit rents received into a
20 rental managenent account that is separate fromthe
21 broker's escrow account and general business accounts; or
22 (vii) a broker shall be permtted to deposit noneys
23 into his escrow account to cover service charges to this
24 account assessed by the banking institution.]
25 (5.1) Failing to conply with any of the requirenents of
26 section 608.5.
27 * %
28 (31) Oming an interest in a qualified association that
29 does any of the follow ng:
30 (i) Participates in any of the prohibited acts under
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this subsecti on.

(ii) Is not benetietratty—owred—onty SOLELY OMNNED by <—

li censees who are all affiliated with the sane broker.

(iii) Holds itself out to the public as providing

real estate services OR REAL ESTATE- RELATED SERVI CES. <—

* * %

(c) Notwi thstandi ng any other provision of this act, it is

not unlawful for a broker to pay a conm ssi on OR COVWENSATION to <—

a qualified association or for an associ ate broker or

sal esperson to receive A COW SSI ON OR conpensati on for the <—

provi si on of REAL ESTATE SERVI CES OR real estate-rel ated <—

services froma qualified association in which the associ ate

br oker or sal esperson owns an i nterest.

Section 3. Section 606.1(a)(5) of the act, added Novenber
25, 1998 (P.L.908, No.112), is anended AND THE SUBSECTION | S <—
AVENDED BY ADDI NG A PARAGRAPH to read:

Section 606.1. Duties of l|licensee generally.

(a) Regardless of whether a licensee is acting within the
scope of an agency relationship with a consunmer, a |licensee owes
to all consuners to whomthe |icensee renders real estate
services the follow ng duties which nmay not be waived:

* x *
(5) to account in a tinmely manner for all noney and

property received fromor on behalf of any consunmer to a

transaction consistent with the provisions of section

[604(a)(5)] 608.5;

* * %

(14) A LICENSEE MJUST REPORT TO THE COWM SSION W THI N 30 <—

DAYS OF FORM NG OR JO NING A QUALI FI ED ASSOCI ATI ON ALL OF THE
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1 (1) NAVE OF THE QUALI FI ED ASSOCI ATI ON

2 (Il) NAMES OF THE OMNERS OF THE QUALI FI ED

3 ASSOCI ATI ON.

4 (11'1) THE JURI SDI CTI ON WHERE THE QUALI FI ED

5 ASSOCI ATI ON | S REG STERED.

6 (1V) DATE THE QUALI FI ED ASSOCI ATI ON WAS REGQ STERED.
7 (V)  CHANGES I N OMNERSHI P OF THE QUALI FI ED

8 ASSOCI ATI ON.

9 Section 4. The act is anmended by adding a section to read:
10 Section 608.5. Handling of deposits and other escrows.

11 (a) Al deposits or other escrows accepted by a broker nust
12 be retained by the broker pending:

13 (1) consunmmtion of the transaction involved;

14 (2) termnation prior to consunmation of the transaction
15 invol ved where there is either:

16 (i) no dispute as to entitlenent to the deposit or
17 ot her escrows; or

18 (ii) a prior agreenent in witing or electronic form
19 as to disposition of the deposit or other escrows in the
20 event of a dispute regarding entitlenent to the deposit
21 or _other escrows;
22 (3) receipt by the broker of instructions in witing or
23 electronic form signed by all of the parties to the
24 transaction at any tine after the broker's receipt of the
25 deposit or other escrows, directing the broker to rel ease
26 sone or all of the deposit or other escrows; or
27 (4) an order of a court of conpetent jurisdiction
28 specifying disposition of the deposit or_ other_ escrows
29 beconm ng final and not subject to appeal.
30 (b) Deposits and other escrows nust be accounted for in the
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full anpunt thereof at the tine of consunmation, ternination or

rel ease as provided in subsection (a). If less than the ful

anount hel d pursuant to subsection (a) is rel eased, notice nust

be given in witing or electronic formto all the parties to the

transaction of the anounts rel eased, the persons to whom

distribution is nade and the amounts that continue to be held

pur suant to subsection (a).

(c) Every associate broker or sal esperson shall, as—seen-as <—

reasonablypracticable PROVTLY foll owi ng recei pt of a deposit <—

or other escrow, pay over the funds to the broker enpl oying the

associ ate broker or sal esperson.

(d) A broker shall not conm ngle deposits or other escrows

or property of another person with the broker's own funds or

property.

(e) A broker nust deposit nobneys and property, of whatever

kind or nature, belonging to others, in a separate custodi al or

trust fund account nmi ntai ned by the broker with a bank or

recogni zed depository by the end of the busi ness day foll ow ng

their recei pt by the broker. The npneys and property nust be

held by the broker until they are paid or rel eased as provi ded

in subsection (a), at which tine the broker shall account for

the full amount recei ved. Under no circunstances shall a broker

pernmit any advance paynent of funds belonging to others to be

deposited in the broker's busi ness or personal account or to be

commi ngled with any funds the broker nay have on deposit.

(f) |If a deposit in connection with an offer to buy or | ease

real estate is in the formof a check and the buyer and sell er

or | essee and | essor consent in witing or electronic form the

broker nmay hol d the check and not deposit it as otherw se

required by this secti on pendi ng acceptance of the offer. |If the

20070S0844B1723 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

offer is not accepted, the broker shall pronptly return the

check uncashed to the buyer or |lessee. If the offer is accepted,

the broker shall deposit the check into a custodial or trust

fund account by the cl ose of busi ness on the busi ness day

foll ow ng acceptance of the offer.

(g) A broker nust keep records of all funds deposited in a

custodial or trust fund account, which records indicate clearly

the date and from whom the broker received the funds, the date

deposited, the dates of withdrawal s and ot her pertinent

i nformati on concerni ng the transacti on, and nust show clearly

f or whose account the noney is deposited and to whom t he nobney

bel ongs. Al such records and funds shall be subject to

i nspecti on by the conm ssi on, and nust be available to the

conmi ssion, or its representatives, inmmedi ately after proper

demand or after notice in witing or electronic formgiven to

t he broker or depository. Each separate custodial or trust fund

account nust designate the broker as trustee, and the account

must provide for withdrawal of funds wi thout previous notice.

(h) A broker is not required to hold in escrow rents that

the broker receives for property nanagenent for a | essor.

(i) A broker nust deposit rents received into a rental

managenent account that is separate fromthe broker's escrow

account and general busi ness accounts.

(j) A broker is pernitted to deposit noneys i nto an escrow

account to cover service charges to the account assessed by the

banki ng i nstitution.

(k) This section does not preclude the parties to a

transaction fromagreeing in witing or electronic formto have

deposits or other escrows held by a person other than

{1 —the brokers—whorepresent—the parties—or
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{2} —an—asseciate brokeror—salesperson— THE BROKERS WHO <—
REPRESENT THE PARTI ES. TH S SUBSECTI ON SHALL NOT BE CONSTRUED

TO ALLOW AN ASSOCI ATE BROKER, SALESPERSON OR QUALI FI ED

ASSCOCI ATI ON TO HOLD DEPCSI TS OR OTHER ESCROVS.

aa A W N P

Section 5. This act shall take effect in 60 days.
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