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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, prohibiting the

i mposition of the death sentence in cases of nental

retardation.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Sections 9543(a)(2) and 9545(b)(1) of Title 42 of
t he Pennsyl vani a Consol i dated Statutes are anmended to read:

§ 9543. FEligibility for relief.

(a) GCeneral rule.--To be eligible for relief under this
subchapter, the petitioner must plead and prove by a
preponderance of the evidence all of the follow ng:

* x *
(2) That the conviction or sentence resulted from one or
nore of the follow ng
(i) Aviolation of the Constitution of this

Commpnweal th or the Constitution or |laws of the United

States which, in the circunstances of the particul ar
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§ 9545.

* *

(b)

case, so undernmined the truth-determ ning process that no
reliabl e adjudication of guilt or innocence could have
t aken pl ace.

(i1i) Ineffective assistance of counsel which, in the
ci rcunst ances of the particular case, so underm ned the
truth-determ ning process that no reliable adjudication
of guilt or innocence could have taken pl ace.

(ti1) A plea of guilty unlawfully induced where the
ci rcunstances nake it likely that the inducenent caused
the petitioner to plead guilty and the petitioner is
i nnocent .

(iv) The inproper obstruction by governnent
officials of the petitioner's right of appeal where a
nmeritorious appeal abl e i ssue existed and was properly
preserved in the trial court.

(vi) The unavailability at the time of trial of
excul patory evi dence that has subsequently becone
avai |l abl e and woul d have changed the outcome of the trial
if it had been introduced.

(vii) The inposition of a sentence greater than the
[ awf ul  maxi mum

(viii) A proceeding in a tribunal w thout
jurisdiction.

(i Xx) The existence of nental retardati on as defi ned

in section 9711(q) (relating to sentenci ng procedure for

murder of the first deqree).

* * %

Jurisdiction and proceedi ngs.

*

Time for filing petition.--
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1 (1) Any petition under this subchapter, including a

2 second or subsequent petition, shall be filed within one year
3 of the date the judgnment beconmes final, unless the petition

4 all eges and the petitioner proves that:

5 (i) the failure to raise the claimpreviously was

6 the result of interference by government officials with

7 the presentation of the claimin violation of the

8 Constitution or laws of this Comonwealth or the

9 Constitution or laws of the United States;

10 (1i) the facts upon which the claimis predicated

11 were unknown to the petitioner and could not have been

12 ascertai ned by the exercise of due diligence; [or]

13 (iti1) the right asserted is a constitutional right
14 that was recogni zed by the Suprene Court of the United

15 States or the Supreme Court of Pennsylvania after the

16 time period provided in this section and has been hel d by
17 that court to apply retroactively[.]; or

18 (iv) the petitioner clains he is a person with

19 nental retardation as defined in section 9711(q)
20 (relating to sentencing procedure for nurder of the first
21 degree) and the tine for raising that claimhas expired
22 as of the effective date of this subparagraph. Any
23 petition invoking this exception nust be filed within 365
24 days of the effective date of this subparagraph or of the
25 conclusion of any appeal pending on the effective date of
26 this subparagraph fromthe judgnent of sentence or from
27 the denial of a previous petition under this chapter.
28 * x *
29 Section 2. Sections 9546 and 9711 of Title 42 are anended by

30 addi ng subsections to read:
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§ 9546.

* *

Rel i ef and order.

*

(a.1) WMental retardation.--Upon a finding that evi dence has

been presented that is sufficient to establish, by a

pr eponder ance of the evidence, that the petitioner is a person

with mental retardation as defined in section 9711(qg) (rel ating

to sentenci ng procedure for nurder of the first deqree), the

court shall direct that the sentence of death be vacated and

that the defendant be sentenced to life inprisonnent.

* *

§ 9711.

* *

*

Sent enci ng procedure for nurder of the first degree.

*

(e.1) WMental retardation.--

f or

(1) No person with nental retardati on shall be eligible

the death penalty.

(2) (i) Counsel for the defendant may file a witten

noti on all egi ng reasonabl e cause to believe that the

defendant is a person with nental retardati on and

requesting an order directing that a heari ng be conduct ed

prior to trial to deternmine if the defendant is not

eliqgible for the death penalty.

(ii) The notion shall be filed at | east 90 days

before the commencenent of the trial or |ater upon just

cause shown to the court.

(iii) The notion shall set forth in particular the

reasons and grounds to support the reasonabl e cause to

believe that the defendant is a person wi th nental

retardati on.

(iv) Upon receipt of the notion that the def endant

is not eligible for the death penalty, the trial court
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1 shal |l conduct a hearing for the presentation of evidence
2 regarding the defendant's nental retardation. Both the

3 Conmonweal th and the defendant shall have the opportunity
4 to present evidence, including expert testinony. The

5 court shall order an expert psychiatric or psychol ogi cal
6 exam nation of the defendant, to be perforned by a

7 | i censed psychiatrist or licensed psychologist who is an
8 expert in the diagnosis and eval uation of nental

9 retardation.

10 (v) Prior to the tine set for the hearing on the

11 pretrial notion, the Commonwealth shall have the sane

12 rights of discovery as exist under the Pennsylvania Rul es
13 of Crimnal Procedure, including, but not linmted to, the
14 production of reports fromexperts and production of any
15 information that will further a full, fair and

16 expedi tious resolution of the determ nation of whether

17 the defendant is a person with nental retardation.

18 (vi) The court shall find that the defendant is not
19 eligible for the death penalty, if it finds that the
20 defendant is a person with nental retardation. If the
21 court finds that the defendant is eligible for the death
22 penalty, the trial nmay proceed as a capital case. If the
23 court finds that the defendant is a person with nental
24 retardation, the trial shall proceed as a noncapital

N
U
—-
-

L

26 (vii) If the court enters an order_ under

27 subparagraph (vi) finding that the defendant is a person
28 with nental retardation, the Conmobnwealth may appeal as
29 of right fromthe order under Pa.R A P. 311 (a)(9)

30 (relating to interlocutory appeals as of right). The
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taki ng of an appeal by the Commonweal th under this

subsection stays the effecti veness of the court's order

and any order fixing a date for trial for purposes of

Pa.RCrimP. 600 (relating to pronpt trial) and speedy

trial rights under the Constitution of the United States

and the Constituti on of Pennsyl vani a.

(viii) The pretrial deternination of the court shal

not preclude the defendant fromraising any | egal defense

or factual evidence including, but not limted to, the

exi stence of nmental retardation during the trial or the

sent enci ng phase of a capital trial under this section.

(ix) The jury shall not be inforned of the prior

proceedi ngs or the court's findi ngs concerni ng the

defendant's notion with respect to the i ssue of nental

retardati on.

(3) |If a defendant has al ready been sentenced to death

as of the effective date of this subsecti on and postsentence

notions are still pending or a direct appeal is still

pendi ng, pursuant to rule of court a defendant may file a

notion raising a claimthat he is ineliqgible for a death

sent ence because he is a person with nental retardati on. The

trial court that i nposed the sentence on the defendant shal

conduct an evidentiary hearing on the npti on and deterni ne

whet her the defendant is a person with nental retardati on as

defined in subsection (q).

* * %

(p) Burden of proof.--

(1) A defendant who raises a claimof nental retardati on

must prove the el ements of subsection (q) by a preponderance

of the evi dence.
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(2) A defendant who raises a claimof nental retardati on

wai ves confidentiality and privil eges. The foll owi ng appl vy:

(i) The defendant's nedical, corrections, nmlitary

and schol astic records may be revi ewed by the parti es.

(ii) The defendant's previ ous physici ans, teachers

and nental health providers may be contacted by the

parties and current nental health exanmi ners to | earn of

t he def endant's background relative to the cl ai m of

mental retardation.

(q) Definition.--As used in this section, the term "person

with mental retardation" neans a person who has a nenta

disability characteri zed by significant limtations in

intell ectual functioning and i n adapti ve behavi or as expressed

in conceptual, social and practical adaptive skills, which the

def endant nust prove by establishing all of the foll ow ng

el enents by a preponderance of the evidence:

(1) That his full-scale intelligence quotient is two

standard devi ati ons bel ow the nean as determ ned by a

standardi zed test generally accepted in the professi on and

i ndi vidual |y adm ni stered by a |icensed psychol ogi st.

(2) That he has significant linmtations, as determ ned

by a standardi zed test generally accepted in the profession

and individually adm ni stered by a |icensed psychol ogi st, in

adapti ve behavi or as nani fested by performance that is at

| east two standard devi ati ons bel ow t he nean of:

(i) conceptual, social or practical adaptive

behavi or; or

(ii) an overall score on a standardi zed neasure of

conceptual, social and practical skills.

(3) That his nental disability was present before the
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age of 18 as denonstrated by contenporaneous witten records.

However, contenporaneous witten records shall not be

requi red where the defendant establishes that such witten

records are lost or nmissing or that the def endant was

depri ved of schooling or other social services contacts in

whi ch such cont enpor aneous records woul d be creat ed.

Section 3. (a) The anendnent or addition of 42 Pa.C. S. 88§
9543(a)(2), 9545(b)(1), 9546 (a.l) and 9711(e.1), (p) and (q)
shall apply to persons who are sentenced on or after the
effective date of this act.

(b) If a defendant who has al ready been sentenced to death
as of the effective date of this section wi shes to raise the
i ssue of nental retardation, and postsentence notions are still
pendi ng, the defendant may, pursuant to court rule, anend the
post sentence notions to raise the claimthat inposition of the
deat h penalty woul d have been barred under 42 Pa.C. S. §
9711(e. 1) if it had been in effect at the time of the sentencing
hearing. The trial court that inposed the sentence on the
def endant shall conduct an evidentiary hearing on the notion.
Upon a finding that evidence has been presented sufficient to
establish that the defendant is a person with nental retardation
as provided under 42 Pa.C.S. 8§ 9711(e.1), the court shall vacate
t he sentence of death and shall sentence the defendant to life
i mpri sonmnent.

(c) |If a defendant who has al ready been sentenced to death
as of the effective date of this section wi shes to raise the
i ssue of nental retardation and direct appeal is still pending,

t he def endant may, pursuant to court rule, after disposition of
the appeal, raise the issue in a Post Conviction Relief Act

petition under 42 Pa.C S. 8§ 9545(b) after the disposition of the
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1 appeal.

2 Section 4. This act shall take effect immediately.
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