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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 678 *%5”

| NTRODUCED BY ORI E, CORVAN, EARLL, C. WLLIAMS5, FONTANA, BROME,
STACK AND WONDERLI NG, MARCH 23, 2007

REFERRED TO JUDI Cl ARY, MARCH 23, 2007
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AN ACT
Est abl i shing and eval uating an adm nistrative nedical liability
systemto restore fairness and reliability to the nedi cal
justice system and pronoting patient safety by fostering
alternatives to current nedical tort litigation.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the
Adm ni strative Medical Liability System Denonstration Act.
Section 2. Purpose.
The purpose of this act is to authorize the establishnment of
a denonstration programto exam ne an adm ni strative nedi cal
l[iability systemin this Comonweal th. The programis intended
to hel p determ ne whether the inplenentation of such a system
woul d confer the followi ng benefits:
(1) Reduce the tine necessary to make paynents to
i njured patients.

(2) Expand the nunber of patients that may receive
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conpensation for a nedical injury.

(3) Establish fair, nore predictable and nore uniform
paynents for patients with simlar medical injuries.

(4) Encourage better exchange between health care
provi ders and patients regardi ng preventabl e nedical errors,
consistent wth the goals of enhancing patient safety.

(5) Reduce legal fees and adm nistrative costs.

(6) Pronote patient safety by identifying avoidabl e
errors and devel opi ng changes to reduce their incidence in
the future

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Adj udi catory panel." A panel established under section
6(d).

"Admi nistrative Medical Liability System Conm ssion.” The
commi ssi on established under this act that is responsible for
t he denonstration program

"Affiliated physicians.” The physicians that have privil eges
with participating providers.

"Avoi dabl e nmedical error.” An injury resulting from
medically justified services that coul d have been prevented.

"Conmission.” The Adm nistrative Medical Liability System
Conmmi ssi on established under section 4 of this act.

"Health care services."” Any services provided by a health
care provider or by any individual working under the supervision
of a health care provider that relate to:

(1) The diagnosis, prevention or treatnment of any hunan

di sease or inpairnent.
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(2) The assessnment of the health of human bei ngs.

"Hospital." Any health care facility providing clinical or
rel ated health services, including, but not limted to, a
general or special hospital, including psychiatric hospitals,
rehabilitation hospitals, anbulatory surgical facilities, |ong-
termcare nursing facilities, cancer treatnment centers using
radi ati on therapy on an anbul atory basis and inpatient drug and
al cohol treatnment facilities, both profit and nonprofit and
i ncludi ng those operated by an agency or State or |ocal
government. The termshall also include a hospice. The term
shall not include an office used primarily for the private or
group practice by health care practitioners where no reviewabl e
clinically related health service is offered, a facility
providing treatnment solely on the basis of prayer or spiritual
means i n accordance with the tenets of any church or religious
denomi nation or a facility conducted by a religious organization
for the purpose of providing health care services exclusively to
clergy or other persons in a religious profession who are
menbers of the religious denoni nations conducting the facility.

"Participating providers.” The hospitals and their
affiliated physicians who participate in the denonstration
program

"Physician.” An individual licensed under the laws of this
Commonweal th to engage in the practice of medicine and surgery
inall of its branches within the scope of the act of Cctober 5,
1978 (P.L.1109, No.261), known as the Osteopathic Medical
Practice Act, or the act of Decenber 20, 1985 (P.L.457, No.112),
known as the Medical Practice Act of 1985.

"Program " The denonstration program established under this

act .
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"Revi ew panel ." The revi ew panel provided for under section

8(b).

Section 4. Administrative Medical Liability System Comm ssion.

(a)

Menber shi p. -- The comm ssion shall consist of the

fol |l ow ng nenbers:

(1) The Chief Justice of the Suprenme Court or a

desi gnee.

(2) The Attorney General or a designee, who shall serve

as the chairperson of the comm ssion.

in

(b)

shal |

(3) The Insurance Comnm ssioner.
(4) Two individuals with academ ¢ and research expertise
medical liability systens, appointed by the Governor.
(5) Four individuals, one each appointed by the:
(i) President pro tenpore of the Senate.
(i) Mnority Leader of the Senate.
(1i1) Speaker of the House of Representatives.
(iv) Mnority Leader of the House of
Represent ati ves.
Responsibilities of the conm ssion.--The comm ssion
have the followi ng responsibilities:
(1) Adm nister the denpnstration program
(2) Award denonstration grants according to section 5.
(3) Seek funding in support of the program

(4) Termnate or nodify the grant to any participants in

violation with the program

The conmm ssion shall cease follow ng the conclusion of the

denonstrati on program

(c)

Staff and support.--The Joint State Governnent

Commi ssion shall provide staff and technical support.

(d)

Responsibilities of the Joint State Governnent
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Conmi ssi on. --The Joint State Government Comm ssion shall have
the follow ng responsibilities:
(1) Provide staff and adm ni strative support to the
Adm ni strative Medical Liability System Comm ssion.
(2) Contract with outside agencies or entities for
expertise or staff support.
Section 5. Denonstration programto evaluate adm nistrative
medical liability system
(a) GCeneral rule.--The comm ssion is authorized to award
denonstration grants to hospitals who neet the criteria in
subsection (c) for the devel opnent, inplenentation and
eval uation of alternatives to current tort litigation for
resol ving disputes over injuries allegedly caused by hospitals
or physi ci ans.
(b) Duration.--The conm ssion nay award up to three grants,
and each grant awarded may not exceed a period of five years.
(c) Conditions for denonstration grants.--Any hospital may
participate in the programby neeting the following criteria:
(1) The hospital's primary coverage is self-insured.
(2) The hospital and its affiliated physicians and
medi cal staff agree to disclosure of incidents and serious
events in accordance with current |aw.
(3) The hospital and its affiliated physicians and
medi cal staff agree to participate in a uniform and
conpr ehensi ve ri sk managenent pl an.
(4) The hospital and its affiliated phyicians and
nmedi cal staff agree to a joint defense agreenent.
(5) The hospital and physicians' insurance carriers,
including risk retention groups and sim |l ar organi zations,

agree to participate in the program
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Section 6. Description.

(a) Conpensation to patients.--All patients who suffer
tenporary or permanent injury as a result of an avoi dable
nmedi cal error by a participating provider shall be conpensated
for econom ¢ and noneconon ¢ damages in accordance with the
provi sions of this act. I|Independent nedical experts shall be
consulted in specific cases to determ ne conpensabl e injuries.
The i ndependent nedi cal experts shall neet the qualification
requi renents of the act of March 20, 2002 (P.L.154, No.13),
known as the Medical Care Availability and Reduction of Error
(Mcare) Act, and Pa.R C.P. No. 1042.26 (relating to nedical
professional liability actions. Expert reports.)

(b) Determ nation of conpensation.--Participating hospitals
and physicians and patients shall agree to a uniform schedul e of
conpensation for injuries based on type of injury, severity of
the injury, age, |life expectancy, past and future nedical costs
not covered under other prograns and | ost past and future wages.
Eligible clains shall be paid in a tinmely and uniform manner
using a fixed benefits schedul e and shall include conpensati on
for both econom c and noneconom c | osses.

(c) Early nediation.--Participating health care providers
shall offer early nediation follow ng disclosure of an avoi dabl e
error.

(d) Adjudicatory panel.--Each eligible claimshall be
submtted to an i ndependent adjudicatory panel. Each panel shal
be conposed of three individuals selected at random from an
approved list. If any of the sel ected panel nenbers has a
relationship with the patient or a health care provider involved
in the particular case, he or she shall be disqualified, and

anot her panel nenber shall be selected at random The conm ssion
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shall determne qualifications of eligible panelists. Each panel
will consult one or nore qualified nedical experts fromthe
approved list to determne if the patient is eligible for
conpensation. If there is disagreenent anong the nedical
experts, the panel shall nake a final ruling consistent with
general |y accepted nedi cal standards and practices. Al
deci sions of the independent panel shall be in witten form

(e) Admnistration.--Participating providers shall appoint
an i ndependent adm nistrator. The independent admi nistrator is
responsi bl e for the foll ow ng:

(1) Recruitnment and mai ntenance of the qualified nedical
experts.

(2) Recruitnment and mai ntenance of the qualified
adj udi catory panelists.

(3) Collection of docunents needed to determne if a
claimis conpensabl e.

(4) Selection of the independent panel.

(5) Determ nation of conpensation based on the opinion
of the adjudicatory panel and the adopted uniform schedul e of
conpensat i on.

(6) Ensuring proper paynments are nmade to the clai mant.

(7) Approval of any agreenment for binding arbitration
bet ween the patient and the participating health care
provi ders.

(8) Devel oping analysis and feedback to the
participating providers for inproving care processes and
reduci ng the incidence of avoidable errors.

(9) Admnistration of the arbitration program
(f) Patient participation.--Patients may opt in to the

program prior to or at the point of care. The opt-in process
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shall becone an integral part of participating providers'

exi sting informed consent policies and procedures. A patient may
choose to be conpensated under the program by executing a
witten agreenent to that effect. The agreenment nust disclose in
conspi cuous type that the patient agrees to accept the

determ nati on of the adjudicatory panel.

(g) Incentives.--The Commonweal th shoul d ensure that al
participating providers are held harml ess for incurring any
costs that exceed a predeterm ned anmount prior to the start of
the program The conm ssion shall devel op such incentives.

(h) Term--All participating physicians and hospitals nust
agree to participate for a mnimumof three years. The
denonstration period should be at |east five years.

(i) Costs.--The participants and the Conmonwealth will share
the costs of operating the adm nistrative systemduring the
denonstration period. If the program continues beyond the
denonstration period, all costs are the responsibility of the
participating health care providers. Conpensation to patients is
the responsibility of the participating physicians and
hospital s health care providers.

(j) Attorney fees.--Fees to any attorneys retained by a
participating patient shall be [imted to 20% of the total
awar d.

Section 7. Requirenents.

(a) GCeneral rule.--Each entity desiring a grant may
establish a scope of jurisdiction, such as a designated
geographic region, a designated area of health care practice or
a designated group of health care providers or health care
organi zations, for the proposed alternative to current tort

litigation that is sufficient to evaluate the effects of the

20070S0678B0725 - 8 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

alternative

(b) Notification of patients.--An entity proposing a scope
of jurisdiction shall denonstrate how patients would be notified
that they are receiving health care services that fall within
such scope.

Section 8. Application.

(a) GCeneral rule.--Each entity desiring a grant under
section 4 shall submt to the conm ssion an application, at such
time, in such manner and containing such information as the
conmmi ssi on may require.

(b) Review panel. --

(1) In review ng applications under subsection (a), the
commi ssion shall consult with a revi ew panel conposed of

rel evant experts appointed by the comn ssion.

(2) The panel shall be conposed as foll ows:
(1) The conmi ssion shall solicit nom nations from
the public for individuals to serve on the revi ew panel.
(i1i) The comm ssion shall appoint at |east 11 but
not nmore than 15 highly qualified and know edgeabl e
i ndividuals to serve on the review panel and shall ensure
that the following entities receive fair representation
on the panel:
(A) Patient advocates.
(B) Health care providers and health care
or gani zati ons.
(C Attorneys with expertise in representing
patients and health care providers.
(D) Insurers.
(E) State officials.

(c) Chairperson.--A person designated by the comm ssion
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shall be the chairperson of the revi ew panel

(d) Availability of information.--The comm ssion shall make
avai l able to the revi ew panel such information, personnel and
adm ni strative services and assi stance as the review panel may
reasonably require to carry out its duties.

(e) Information from agencies.--The review panel may request
directly fromany departnment or agency of the Commonweal th any
i nformati on that such panel considers necessary to carry out its
duties. To the extent consistent with applicable | aws and
regul ati ons, such departnment or agency shall furnish the
requested information to the revi ew panel .

(f) Report.--Each entity receiving a grant under subsection
(a) shall submt to the comm ssion a report evaluating the
ef fectiveness of activities funded with grants awarded under
subsection (a) at such tinme and in such manner as the conm ssion
may require.

(g) Technical assistance.--The Joint State Governnent
Commi ssion shall provide or contract for technical assistance to
the entities awarded grants under this act. Technical assistance
shal I incl ude:

(1) The devel opnent of a defined paynent schedul e for
noneconom ¢ damages, i ncluding gui dance on the consideration
of individual facts and circunstances in determ ning
appropriate paynent, the devel opnent of classes of avoi dabl e
injuries and gui dance on early disclosure to patients of
adverse events.

(2) The devel opnent of common definitions, formats and
data collection infrastructure for participating providers
receiving grants under this section to use in reporting to

facilitate aggregati on and anal ysis of data Statew de.
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Section 9. Eval uation.

(a) GCeneral rule.--The comm ssion, in consultation with the
revi ew panel established under this act, shall enter into a
contract with an appropriate research organi zati on to conduct an
overall evaluation of the effectiveness of grants awarded under
this act and to annually prepare and submt a report to the
appropriate conmttees of the General Assenbly. Such an
eval uation shall begin not |ater than 18 nonths follow ng the
date of inplenentation of the first program funded by a grant
under this act.

(b) Contents.--The eval uati on under subsection (a) shal
i ncl ude:

(1) An analysis of the effect of the alternative system
on the nunber, nature and costs of health care liability

cl ai ns.

(2) A conparison of the claimand cost information of
each entity receiving a grant.
(3) A conparison between entities receiving a grant

under this section and entities that did not receive such a

grant, matched to ensure sinmlar |egal and health care

environnments and to deternmine the effects of the grants and
subsequent refornms on:
(i) The liability environment.
(i1i) Health care quality.
(i) Patient safety.
(iv) Patient and health care provider satisfaction
with the reforns.
Section 10. Expiration of conm ssion.
The exi stence of the Adm nistrative Medical Liability System

Commi ssion shall cease followi ng the conclusion of the program
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establ i shed under this act, unless otherw se provided by |aw.
Section 11. Medical Care Availability and Reduction of Error
Fund (Mcare Fund).

Program participating providers shall continue to participate
in the Mcare Fund in the sane manner as nonpartici pating
provi ders. For participating providers, the Mare Fund shal
accept the independent panel decisions and pay its assigned
share of damages up to its statutory incident and aggregate
limts.

Section 12. Confidentiality.

Di scl osure of docunents used in the programshall be
protected. Al participating health care providers shall be
provi ded maxi mum protections to conduct peer review.

Section 13. Authorization of appropriations.

There is authorized to be appropriated to carry out this
section such suns as nay be necessary. Ampunts appropriated
pursuant to this section shall remain available until expended.
The conmm ssion may seek and accept Federal and private funds to
carry out the purposes of this act.

Section 14. Effective date.

This act shall take effect inmediately.
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