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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 246 %5

Report of the Committee of Conference

To the Menbers of the Senate and House of Representatives:

We, the undersigned, Commttee of Conference on the part of
t he Senate and House of Representatives for the purpose of
considering Senate Bill No. 246, entitl ed:
Y AN act bt " : , b I ;

I ; Cl (el o o et
ESTABLI SH NG THE SMOKE FREE PENNSYLVANI A ACT; PRCHI Bl TI NG
SMCKI NG | N ENCLOSED AND SUBSTANTI ALLY ENCLCSED AREAS; | MPCSI NG
DUTI ES UPON THE DEPARTMENT OF HEALTH, | MPCSI NG PENALTI ES; AND
MAKI NG A RELATED REPEAL, "

respectfully submt the following bill as our report:

STEWART J. GREENLEAF
CHARLES T. Ml LH NNEY, JR

(Committee on the part of the Senate.)

M CHAEL F. GERBER
ROBERT E. BELFANTI, JR
RONALD E. M LLER

(Committee on the part of the House of Representatives.)
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AN ACT
Regul ating snoking in this Comonweal t h; inposing powers and
duties on the Department of Health and | ocal boards of
heal t h; providing penalties; preenpting |ocal action; and
maki ng a rel ated repeal

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and nmay be cited as the C ean I ndoor
Ailr Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Cigar bar."™ Any of the follow ng:

(1) An establishnment which, on the effective date of
this section, operates pursuant to an eating place retai
di spenser's or restaurant liquor |license under the act of
April 12, 1951 (P.L.90, No.21), known as the Liquor Code, and
is physically connected by a door, passageway or other
opening and directly adjacent to a tobacco shop.

(2) An establishnment which, at any tine, operates
pursuant to an eating place retail dispenser's license, malt
or brewed beverage distributor's license or restaurant |iquor
i cense under the Liquor Code, and has total annual sal es of
t obacco products, including tobacco, accessories or cigar
storage | ockers or humi dors of at |east 15% of the conbi ned
gross sal es of the establishnent.

"Departnent."” The Departnent of Health of the Conmonwealt h.

"Drinking establishnment.” Any of the foll ow ng:

(1) An establishment which:

20070S0246B2099 - 3 -



1 (1) operates pursuant to an eating place |icense,

2 restaurant license or retail dispenser |icense under the
3 act of April 12, 1951 (P.L.90, No.21), known as the

4 Li quor Code;

5 (i1i) has total annual sales of food sold for on-

6 prem ses consunption of Iess than or equal to 20% of the
7 conmbi ned gross sal es of the establishnment; and

8 (ti1) does not permt individuals under 18 years of
9 age.

10 (2) An enclosed area within an establishment which, on
11 the effective date of this section:

12 (1) operates pursuant to an eating place |icense,
13 restaurant license or retail dispenser |icense under the
14 Li quor Code;

15 (i1i) is a physically connected or directly adjacent
16 encl osed area which is separate fromthe eating area, has
17 a separate air system and has a separate outside

18 entrance;

19 (ti1) bhas total annual sales of food sold for on-
20 prem ses consunption of less than or equal to 20% of the
21 conmbi ned gross sales within the permtted snoking area of
22 t he establishnment; and
23 (iv) does not permt individuals under 18 years of
24 age.

25 The term does not include a nightclub.

26 "Full service truck stop.” An establishnment catering to

27 long-haul truck drivers that provides shower facilities for a

28 fee.

29 "Gaming floor." Any portion of a licensed facility where

30 slot machi nes have been installed for use or play as approved by
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t he Pennsyl vania Gam ng Control Board. The term does not include
an area adjacent to the gam ng floor, including any hallway,
reception area, retail space, bar, nightclub, restaurant, hotel
entertai nment venue or office space.

"Licensed facility." As defined in 4 Pa.C.S. § 1103
(relating to definitions).

“"Night club.” A public hall or hall for which adm ssion is
generally charged and which is primarily or predom nantly
devoted to dancing or to shows or cabarets as opposed to a
facility that is primarily a bar, tavern or dining facility.

"Private club.” An organi zation which is any of the
fol | ow ng:

(1) A reputable group of individuals associated together
as an organi zation for legitinmate purposes of nutual benefit,
entertai nment, fellowship or I awful conveni ence which does
all of the follow ng:

(1) Regularly and exclusively occupies, as owner or
| essee, a clubhouse or quarter for the use of its
menbers.

(1i) Holds regular neetings; conducts its business
through officers regularly elected; admts nenbers by
witten application, investigation and ballot; and
charges and col |l ects dues from el ected nenbers.

(i1i1) Has been in continuous existence for a period
of ten years as such an organi zation
(2) A volunteer anbul ance servi ce.

(3) A volunteer fire conpany.

(4) A volunteer rescue conpany.

"Public nmeeting.” A neeting open to the public. The term

i ncludes a neeting under 65 Pa.C.S. Ch. 7 (relating to open
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nmeet i ngs) .

"Public place.” An enclosed area which serves as a
wor kpl ace, conmmerci al establishnment or an area where the public
is invited or permtted. The termincl udes:

(1) A facility which provides education, food or health
care-rel ated servi ces.

(2) A vehicle used for mass transportation. This
par agr aph includes a train, subway, bus, including a
chartered bus, plane, taxicab and |i nousine.

(3) Atrain station, subway station or bus station.

(4) A public facility. This paragraph includes a
facility to which the public is invited or in which the
public is permtted and a private hone which provides child-
care or adult day-care services.

(5) A sports or recreational facility, theater or
per formance establi shnment.

"Snmoking." The carrying by a person of a |lighted cigar,
cigarette, pipe or other |ighted snoking device.

"Tobacco shop." A business establishnment whose sal es of
t obacco and tobacco rel ated products, including cigars, pipe
t obacco and snoki ng accessories, conprise of at |east 50% of the
gross annual sales. This term does not include a stand-al one
ki osk or establishnent conprised solely of cigarette vendi ng
machi nes.

"Vol unt eer anbul ance service." As defined in section 102 of
the act of July 31, 2003 (P.L.73, No.17), known as the Vol unteer
Fire Conpany and Vol unt eer Anbul ance Service G ant Act.

"Vol unteer fire conpany.” As defined in section 102 of the
act of July 31, 2003 (P.L.73, No.17), known as the Vol unteer

Fire Conpany and Vol unt eer Anbul ance Service G ant Act.
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"Vol unteer rescue conpany."” As defined in section 102 of the
act of July 31, 2003 (P.L.73, No.17), known as the Vol unteer
Fire Conpany and Vol unt eer Anbul ance Service G ant Act.

"Wbr kpl ace.”™ An indoor area serving as a place of

1
2
3
4
5 enploynment, occupation, business, trade, craft, professional or
6 volunteer activity.

7 Section 3. Prohibition.

8 (a) GCeneral rule.--Except as set forth under subsection (b),
9 an individual may not engage in snoking in a public place.

10 Nothing in this act shall preclude the owner of a public or

11 private property from prohibiting snoking on the property.

12 (b) Exceptions.--Subsection (a) shall not apply to any of

13 the foll ow ng:

14 (1) A private honme, private residence or private vehicle
15 unl ess the private honme, private residence or private vehicle
16 is being used at the tinme for the provision of child-care

17 services, adult day-care services or services related to the
18 care of children and youth in State or county cust ody.

19 (2) Designated quarters:

20 (i) wthin a |odging establishnment which are

21 avai l able for rent to guests accounting for no nore than
22 25% of the total nunber of |odging units within a single
23 | odgi ng establishnment; or

24 (i) wthin a full service truck stop.

25 (3) A tobacco shop

26 (4) A workplace of a manufacturer, inporter or

27 whol esal er of tobacco products; a manufacturer of tobacco-

28 rel ated products, including lighters; a tobacco |eaf dealer
29 or processor; or a tobacco storage facility.

30 (5) Any of the following residential facilities:
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(i) Along-termcare facility regul ated under 42 CFR

483.15 (relating to quality of life). This subparagraph

shall not apply if 42 CFR 483.15 is abrogated or expires.

(i1i) A separate enclosed room or designated snoking
roomin a residential adult care facility, community
mental health care facility, drug and al cohol facility or
other residential health care facility not covered under

subpar agraph (i).

(ti1) A designated snmoking roomin a facility which
provi des day treatnent prograns.

(6) Subject to subsection (c)(2), a private club, except
where the club is:

(i) open to the public through general adverti senent
for a club-sponsored event; or

(i1i) leased or used for a private event which is not
cl ub- sponsor ed.

(7) A place where a fundraiser is conducted by a
nonprofit and charitabl e organization one tinme per year if
all of the follow ng apply:

(i) The place is separate from other public areas
during the event.

(ii) Food and beverages are available to attendees.

(ti1) Individuals under 18 years of age are not
permtted to attend.

(iv) G gars are sold, auctioned or given as gifts,
and cigars are a feature of the event.

(8) An exhibition hall, conference room catering hal
or simlar facility used exclusively for an event to which
the public is invited for the primary purpose of pronoting or

sanpl i ng tobacco products, subject to the follow ng:
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(i) Al of the follow ng nmust be net:

(A) Service of food and drink is incidental.

(B) The sponsor or organizer gives notice in al
advertisenments and ot her pronotional materials that
snoking will not be restricted.

(C At least 75% of all products displayed or
di stributed at the event are tobacco or tobacco-
rel at ed products.

(D) Notice that snoking will not be restricted
is prominently posted at the entrance to the
facility.

(i) A single retailer, manufacturer or distributor

of tobacco may not conduct nore than six days of a

pronoti onal event under this paragraph in any cal endar

year.

(9) A cigar bar.

(10) A drinking establishnment.

(11) Unless otherwi se increased under this paragraph,
25% of the gamng floor at a licensed facility. No earlier
than 90 days following the effective date of this section or
the date of commencenent of slot machi ne operations at a
licensed facility, whichever is later, a licensed facility
shall request a report fromthe Departnment of Revenue that
anal yzes the gross term nal revenue per slot machine unit in
operation at the licensed facility within the 90-day period
preceding the request. If the report shows that the average
gross termnal revenue per slot machine unit in the
desi gnat ed snoki ng area equal s or exceeds the average gross
term nal revenue per slot machine unit in the designated

nonsnoki ng area, the licensed facility may increase the
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desi gnat ed snoking area of the gamng floor in proportion to
the percentage difference in revenue. Alicensed facility may
request this report fromthe Departnment of Revenue on a
quarterly basis and may increase the designated snoking area
of the gamng floor accordingly. At no tinme may the
desi gnat ed snoki ng area exceed 50% of the gaming floor. The
board shall have jurisdiction to verify the gross term nal
revenues included in the report to ensure conpliance with the
requi renents under this paragraph. Movenent of the |icensed
facility froma tenporary facility to a permanent facility
shall not require the licensed facility to revert to the
m ni mum percentage set forth under this paragraph.

(12) A designated outdoor snoking area within the
confines of a sports or recreational facility, theater or
per f ormance establi shnment.
(c) Conditions and qualifications for exceptions.--

(1) In order to be excepted under subsection (b), a
dri nki ng establishment, cigar bar or tobacco shop nust submt
a letter, acconpanied by verifiable supporting docunentation,
to the departnent claimng an exception under subsection (b).
Exception shall be based upon the establishnment's books,
accounts, revenues or receipts, including those reported to
t he Departnent of Revenue for sales tax purposes, fromthe
previ ous year or stated projected annual revenues, which
shall be verified within six nonths.

(2) In order to qualify for the exception under
subsection (b)(6), a private club nust take and record a vote
of its officers under the bylaws to address snoking in the

private club's facilities.

30 Section 4. Signage.
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" Snmoki ng" or "No Snoking" signs or the international "No
Snoki ng" synbol, which consists of a pictorial representation of
a burning cigarette in a circle with a bar across it, shall be
prom nently posted and properly maintai ned where snoking is
regul ated by this act, by the owner, operator, manager or other
person having control of the area. A "Snoking Permtted" sign
shall be prom nently posted and naintai ned at every entrance to
a public place where snmoking is permtted under this act.
Section 5. Enforcenent.

(a) Conplaints.--A conplaint regarding a possible violation
of this act shall be nade to the appropriate | aw enforcenent
agency or to the departnent. A conplaint to the departnent shal
be made in one of the follow ng manners:

(1) In witing.
(2) By telephone call to the departnent's toll-free

t el ephone nunber

(3) By an electronic subm ssion to the departnment's
regularly maintained Internet website.

(b) Responsibilities.--

(1) Except as provided under paragraphs (2) and (3),

upon receipt of a conplaint by the departnment, the foll ow ng

appl y:
(1) Except as set forth under subparagraph (ii), the
departnment shall investigate the conplaint and enforce
this act.

(i) If the public place is subject to |icensure by
t he Commonweal th, in such case, the departnent shal
refer the conplaint to the appropriate |licensing agency
for investigation and enforcenment of this act.

(2) If a conplaint is made to the departnent regarding a
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public place located in a county under subsection (c), the

departnment shall notify the county board of health. The

county board of health shall investigate the conplaint and
enforce this act.

(3) If the conplaint is made to a | aw enforcenent agency
regarding a public place, the agency shall investigate the
conplaint and enforce this act.

(c) County election.--A county may el ect to have its board
of health enforce this act by providing witten notification to
the departnent. In such event, the county board of health shal
provi de the departnent with sufficient information regarding its
enforcenent actions for the departnent's annual report required
under section 8.

(d) Access to records.--A drinking establishment, cigar bar
and tobacco shop shall nake avail abl e all books, accounts,
revenues, receipts and other information to the departnent, the
Depart ment of Revenue, State |icensing agency or county board of
health as necessary to enforce this act. Al information
submtted to the Departnent of Health, county board or other
Commonweal th agency with enforcenent duties under this act,
including information to verify the on-site food consunption of
a drinking establishment, shall be confidential and shall not be
subject to the act of June 21, 1957 (P.L.390, No.212), referred
to as the Right-to-Know Law.

Section 6. Violations, affirmati ve defenses and penalties.

(a) Violations.--It is a violation of this act to do any of
t he foll ow ng:

(1) Fail to post a sign as required by section 4.

(2) Permt snmoking in a public place where snoking is

pr ohi bi t ed.
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1 (3) Snoke in a public place where snoking is prohibited.
2 (b) Affirmative defenses.--Any of the follow ng shall be an
3 affirmative defense to a prosecution or inposition of an

4 admnistrative penalty under this act:

5 (1) Wen the violation occurred, the actual control of
6 the public place was not exercised by the owner, operator or
7 manager but by a | essee.

8 (2) The owner, operator or manager made a good faith

9 effort to prohibit snoking.

10 (3) The owner, operator or manager asserting the

11 affirmati ve defense shall do so in the formof a sworn

12 affidavit setting forth the relevant information nentioned
13 under paragraphs (1) and (2).

14 (c) Conmmonwealth admi nistrative penalties.--

15 (1) |If the departnent or a State |icensing agency or a
16 county board of health determ nes that a person has viol at ed
17 subsection (a), the person shall be subject to a penalty not
18 to exceed $250.

19 (2) |If the departnent or State |icensing agency or a
20 county board of health determ nes that a person has viol at ed
21 subsection (a) within one year of receiving a penalty under
22 par agraph (1), the person shall be subject to a penalty not
23 to exceed $500.
24 (3) If the departnent or State |icensing agency or a
25 county board of health determ nes that a person viol ated
26 subsection (a) within one year of receiving a penalty under
27 par agraph (2), the person shall be subject to a penalty not
28 to exceed $1, 000.
29 (4) This subsection is subject to 2 Pa.C.S. (relating to
30 adm ni strative |law and procedure).
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(5) The penalties collected under this subsection shal
be retained by the departnent or State |icensing agency
initiating the enforcenent action.

(d) Local admnistrative penalties.--

(1) If a county board of health determ nes that a person
vi ol ated subsection (a), the person shall be subject to a
penalty not to exceed $250.

(2) If a county board of health determ nes that a person
has viol ated subsection (a) within one year of receiving a
penal ty under paragraph (1), the person shall be subject to a
penalty not to exceed $500.

(3) If a county board of health determ nes that a person
vi ol ated subsection (a) within one year of receiving a
penal ty under paragraph (2), the person shall be subject to a
penalty not to exceed $1, 000.

(4) This subsection is subject to 2 Pa.C.S. Ch. 5 Subch.
B (relating to practice and procedure of |ocal agencies) and
Ch. 7 Subch. B (relating to judicial review of |ocal agency
action).

(5) The penalties collected under this subsection shal
be retai ned by the county board of health initiating the
enf orcenent acti on.

(e) Crimnal penalties.--

(1) A person that violates this act commts a summary
of fense and shal |, upon conviction, be sentenced to pay a
fine of not nore than $250.

(2) A person that violates this act within one year of
bei ng sentenced under paragraph (1) conmts a summary of fense
and shall, upon conviction, be sentenced to pay a fine of not

nmore than $500.
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(3) A person that violates this act within one year of
bei ng sentenced under paragraph (2) conmts a summary of fense
and shall, upon conviction, be sentenced to pay a fine of not
nore than $1, 000.

(4) The followi ng apply to actions by |aw enforcenent
of ficers:

(i) Except as set forth in subparagraph (ii), the
penal ties coll ected under this subsection shall be
retained by the nunicipality in which the | aw enforcenent
agency initiating the enforcenent action is | ocated.

(ii) If an enforcenent action is initiated by the
Pennsyl vania State Police, the Pennsylvania State Police
shall retain the penalties collected under this
subsecti on.

Section 7. Retaliation prohibited.

A person may not discharge an enpl oyee, refuse to hire an
applicant for enploynment or retaliate against an enpl oyee
because the individual exercises a right to a snoke-free
envi ronnment required under this act.

Section 8. Annual reports.

(a) Requirenent.--The departnent shall file an annual report
by Decenber 1 with the chairman and mnority chairman of the
Public Health and Wl fare Conmttee of the Senate and the
chai rman and mnority chairnman of the Health and Human Servi ces
Committee of the House of Representatives.

(b) Contents.--The report shall include:

(1) The nunber of violations of this act by county as
reported to the departnent.

(2) The nunber of enforcenment actions initiated under

this act by the departnent, by another State |icensing agency
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or by a county board of health.

(3) A description of the enforcenent activities of the
departnent. This paragraph includes the nunber of personnel
assigned to enforce this act, enforcenent strategies
undertaken by the departnment or a licensing agency and ot her
information relating to the adm nistration and inpl enentation
of this act.

Section 9. Public education.

The departnent shall design and inplenent a program
i ncludi ng the establishnment of an Internet website, to educate
the public regarding the provisions of this act. The depart nent
shall inform persons who own or operate a public place of the
requirenents of this act.

Section 10. Adm nistration.

(a) Regulations.--The departnent shall promnul gate
regul ations to i nplenent this act.

(b) Revision of forns.--The Departnment of Revenue nay revise
the formfor reporting sales tax revenue to require separate
reporting of sales of alcohol and tobacco for purposes of
cl ai m ng exenptions under this act.

Section 11. Preenption of |ocal ordinances.

(a) GCeneral rule.--Except as set forth in subsection (b),
the foll ow ng apply:

(1) This act shall supersede any ordi nance, resol ution
or regul ation adopted by a political subdivision concerning
snoking in a public place.

(2) No political subdivision shall have the authority to
adopt or enforce any ordi nance, regulation or resol ution
which is in conflict with this act.

(b) Exception.--Subsection (a) shall not apply to a city of
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1 the first class. Acity of the first class nmay not change or

2 anmend its ordinance to conflict with any provision of this act.
3 Section 29. Repeal.

4 (a) Intent.--The General Assenbly declares that the repeal
5 under subsection (b) is necessary to effectuate this act.

6 (b) Provision.--Section 10.1 of the act of April 27, 1927
7 (P.L.465, No.299), referred to as the Fire and Panic Act, is

8 repeal ed.

9 Section 30. Effective date.
10 This act shall take effect in 90 days.
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