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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 267 7 %%

| NTRODUCED BY R TAYLOR, FRANKEL, HERSHEY, KULA, LONG ETTI,
MELI O M LNE, SAYLOR, SCHRODER, SIPTROTH, SONNEY, STABACK
WAGNER AND WANSACZ, JUNE 27, 2008

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,
JUNE 27, 2008
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AN ACT

Amendi ng the act of May 19, 1995 (P.L.33, No.3), entitled "An
act limting environnmental liability for econom c devel opnent
agencies, financiers and fiduciaries,” further providing for
definitions, for limtation of econom c devel opnent agency
environnmental liability and for defenses to liability.
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. The definitions of "departnent," "economc

devel opnent agencies,” "environnmental acts" and "indicia of
ownershi p” in section 3 of the act of May 19, 1995 (P.L. 33,
No. 3), known as the Econom c Devel opnent Agency, Fiduciary and
Lender Environnmental Liability Protection Act, are amended to
read:
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal

have the neanings given to themin this section unless the

context clearly indicates otherw se:

* * %



1 "Departnment.” The Departnent of Environnmental [Resources]

2 Protection of the Comonwealt h.

3 "Econom ¢ devel opnent agencies.” The termincl udes:

4 (1) Any redevel opnent authority created under the act of

5 May 24, 1945 (P.L.991, No.385), known as the Urban

6 Redevel opnent Law and any nonprofit corporation created and

7 controlled by a redevel opnent authority to carry out its

8 statutory purpose.

9 (2) Any industrial devel opnent agency as that termis
10 defined in the act of May 17, 1956 (1955 P.L.1609, No.537),
11 known as the Pennsylvania Industrial Devel opnent Authority
12 Act .

13 (3) Any industrial and commercial devel opnent authority
14 created under the act of August 23, 1967 (P.L.251, No.102),
15 known as the Econom c Devel opnent Fi nanci ng Law.

16 (4) Any area |oan organization as that termis defined
17 in the act of July 2, 1984 (P.L.545, No.109), known as the
18 Capital Loan Fund Act.

19 (5) Any other Commonweal th or nunicipal authority which
20 acquires title or an interest in property.

21 (6) Municipalities or municipal industrial devel opnent
22 or conmunity devel opment departnments organi zed by ordi nance
23 under a home rule charter which buy and sell |and for

24 community devel oprment pur poses.

25 (7) Tourist pronotion agencies or their |ocal community-
26 based nonprofit sponsor which engage in the acquisition of
27 former industrial sites as part of an "Industrial Heritage"
28 or simlar program

29 (8) Conservancies engaged in the renewal or reclamation
30 of an industrial site.
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"Environnmental acts." Collectively and separately, the act
of June 22, 1937 (P.L.1987, No.394), known as The C ean Streans
Law, the act of January 8, 1960 (1959 P.L.2119, No.787), known
as the Air Pollution Control Act, the act of July 7, 1980
(P.L.380, No.97), known as the Solid Waste Managenent Act, the
act of October 5, 1984 (P.L.734, No.159), known as the Worker
and Community Right-to-Know Act, the act of July 13, 1988
(P.L.525, No.93), referred to as the Infectious and
Chenot herapeutic Waste Law, the act of Cctober 18, 1988
(P.L.756, No.108), known as the Hazardous Sites C eanup Act, the
act of July 6, 1989 (P.L.169, No.32), known as the Storage Tank
and Spill Prevention Act, the act of Decenber 7, 1990 (P.L.639,
No. 165), known as the Hazardous Material Energency Planning and
Response Act, and the act of June 11, 1992 (P.L. 303, No.52),
known as the O Spill Responder Liability Act, and all such
acts as they may be anended fromtinme to tine, and any Federal,
State or local law, statute, regulation, rule, ordinance, court

or administrative order or decree, common |law, interpretation or

gui dance, now or hereafter in existence pertaining to enpl oyees,
occupational health and safety, public health or safety, natura
resources or the environment.

* %k

"Indicia of owership.” Any legal or equitable interest in

property, including fee title, acquired directly or indirectly:

(1) for securing paynent of a |oan or indebtedness, a
right of reinbursenent or subrogation under a guaranty or the
per f ormance of another obligation;

(2) evidencing ownership under a | ease financing
transacti on where the | essor does not initially select or

ordinarily control the daily operation or mai ntenance of the
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property; [or]

(3) in the course of creating, protecting or enforcing a
security interest or right of reinbursenent of subrogation
under a guaranty[.]; or

(4) to secure public funding for the environnental

i nvestigati on, renedi ati on or redevel opnent of, or

i mpl enentation of infrastructure i nprovenents at the property

(hereinafter "rehabilitation"), for, anong other purposes,

the postrehabilitation transfer of title to the property to a

third person.

The termincludes evidence of interest in nortgages, deeds of
trust, liens, surety bonds, guaranties, |ease financing
transacti ons where the | essor does not initially select or
ordinarily control the daily operation or mai ntenance of the
property, other forms of encunbrances agai nst property
recogni zed under applicable | aw as vesting the hol der of the
security interest with sone indicia of title.

* %k

Section 2. Sections 4 and 7 of the act are anended to read:
Section 4. Limtation of econom c devel opnent agency

environnental liability.

(a) GCeneral rule.--An econom c devel opnent agency that hol ds

an indicia of ownership in property:
(1) as a security interest for the purpose of devel opi ng
or redevel oping the property; [or]
(2) to finance an econonic devel opnent or redevel opnment
activity; or

(3) to secure public funding for the environnental

i nvestigati on, renedi ati on or redevel opnent of or

i mpl enentation of infrastructure i nprovenents at the property
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1 for, anong other purposes, the postrehabilitation transfer of
2 title to the property to a third party

3 shall not be liable under the environnmental acts to the

4 departnment or to any other person in accordance with [the

5 following:] this section.

6 (b) Scope of limted liability.--

7 (1) An econom c devel opnment agency shall not be liable
8 in an action by the departnment, as a responsible person,

9 unl ess the econom c devel opnent agency, its enpl oyees or

10 agents directly cause an i Mmedi ate rel ease or directly

11 exacerbate a release of a regul ated substance on or fromthe
12 property.

13 (1.1) An _econom c devel opnent _agency, its officers,

14 directors, agents, nenbers, enployees and its professional

15 consultants shall not be liable, including, but not limted
16 to, for property damages, dimnution of property val ue,

17 stignma _danmges, natural resource danaeges, econom c | 0Ss,

18 bodily injury or death relating to any reqgul ated substance
19 currently or previously released on or fromthe property, in
20 any action by a person alleging liability of any kind
21 pursuant to the environnental acts, unless the econonic
22 devel opnent _agency, its officers, directors, agents, nenbers,
23 enpl oyees or its professional consultants directly cause an
24 i nmedi ate release or directly exacerbate a rel ease of any
25 requl ated substance on or fromthe property.
26 (2) An econom c devel opnent agency which forecl oses on
27 or assunes possession of a property shall remain within the
28 exenption fromliability under [this section] subsection (a).
29 (3) An econom c devel opnent agency that conducts a
30 remedi al action in accordance with a witten agreenent with
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t he departnent shall not be liable as a responsible party,
owner, operator or occupier in any action by the departnent
for a release or potential rel ease of any regul ated

subst ance.

(4) There is cooperation with governnental agencies
perform ng a renedial action, as foll ows:

(i) An econom c devel opnment agency and any of its
successors and assigns nmay take no action that woul d
di sturb or be inconsistent with renedial response that is
proposed, approved or inplenented by the Federal
Envi ronnmental Protection Agency.

(1i) An econom c devel opnent agency and any of its
successors and assigns shall permt access to Federal and
Commonweal t h agenci es and ot her parties acting under the
direction of these agencies to evaluate, perform or
mai ntain a renedi al action.

(ti1) An econom c devel opment agency or any of its
successors and assigns shall perform operate and
mai ntai n renedi al actions pursuant to State | aws as
directed by the departnent.

Section 7. Defenses to liability.

A |l ender, fiduciary or econoni c devel opnent agency can avoid
liability under the environnental acts [or the conmon-I|aw
equi val ents] by showi ng evidence that a rel ease or threatened
rel ease of regul ated substances for which the I ender [or],

fiduciary or _econoni c devel opnent agency otherw se is

responsi bl e under sections 4, 5 and 6 was caused by any of the
fol | ow ng:
(1) An act of Cod.

(2) An intervening act of a public agency.
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(3) Mgration fromproperty owned by a third party.

(4) Actions taken or omitted in the course of rendering
care, assistance or advice in accordance with the
environnental acts or at the direction of the departnent.

(5) An act of a third party who was not an agent or
enpl oyee of the | ender, fiduciary or econom c devel opnent
agency.

(6) If the alleged liability for a | ender or econom c
devel opnent agency arises after foreclosure and the | ender or
econoni ¢ devel opnent agency exerci sed due care with respect
to the |l ender's or econom c devel opnment agency's know edge
about the regul ated substances and took reasonabl e
precauti ons based upon such know edge agai nst foreseeabl e
actions of third parties and the consequences ari sing
therefrom A lender, fiduciary or econom c devel opnent agency
can avoid liability by proving any ot her defense which may be
available to it under the environmental acts or comon | aw.

Section 3. This act shall take effect in 60 days.
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