PRI OR PRI NTER S NO. 3545 PRINTER S NO. 3761

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2400 *55

| NTRODUCED BY LENTZ, BELFANTI, CERBER, Di G ROLAMO, W KELLER,
McCALL, EACHUS, CAPPELLI, MJSTI O G NGRI CH ADOLPH, BARRAR,
Bl ANCUCCI , BI SHOP, BLACKWELL, BRENNAN, CALTAG RONE, CARRCLL
Cl VERA, COHEN, DelLUCA, DePASQUALE, GECORCE, GERGELY, GODSHALL
GOCDVAN, GRUCELA, HARHAI, HARKI NS, HORNAMAN, JOSEPHS, KENNEY,
KOTI K, KULA, MANDERI NO, MANN, McGEEHAN, Ml LVAINE SM TH
MELI O MYERS, M O BRI EN, PASH NSKI, PETRONE, RAYMOND
READSHAW ROEBUCK, SABATI NA, SHI MKUS, SI PTROTH, K. SM TH,
M SM TH, SOLOBAY, STAIRS, SURRA, J. TAYLOR, R TAYLOR
WAGNER, WALKO, WATERS, J. WH TE AND PERZEL, APRIL 3, 2008

AS REPORTED FROM COWM TTEE ON LABOR RELATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MAY 13, 2008
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AN ACT
Provi di ng for the preoper—elassificationof—enployeesfor—ecertain <—
CRI TERI A FOR | NDEPENDENT CONTRACTORS I N THE <—

CONSTRUCTI ON | NDUSTRY; and i nposi ng penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Enployee <—
M-selassifieation—Preventon CONSTRUCTI ON | NDUSTRY | NDEPENDENT <—
CONTRACTOR Act .

Section 2. Legislative intent.
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di-sadvantage—w-th-thosethat—do—netfoelloewthetaw THE GENERAL <—
ASSEMBLY FI NDS THAT | NCREASI NGLY EMPLOYERS | N THE CONSTRUCTI ON

| NDUSTRY ARE | MPROPERLY CLASSI FYlI NG EMPLOYEES AS | NDEPENDENT
CONTRACTORS OR PAYI NG UNREPORTED COVPENSATI ON | N ORDER TO EVADE
COVWPLI ANCE W TH FEDERAL AND STATE LAWS. THESE ACTI ONS DEPRI VE
THESE WORKERS OF SOCI AL SECURI TY BENEFI TS AND OTHER BENEFI TS,

VWH LE REDUCI NG THE EMPLOYERS' FEDERAL AND STATE TAX W THHOLDI NGS
AND RELATED OBLI GATI ONS. THESE PRACTI CES PUT EMPLOYERS THAT BEAR
H GHER BUSI NESS COSTS FOR COVPLYI NG W TH APPLI CABLE LAW AT A
COVPETI Tl VE DI SADVANTAGE W TH THOSE WHO DO NOT FOLLOW THE LAW

I N ORDER TO RESTRI CT AND ELI M NATE THESE ACTI ONS THE GENERAL
ASSEMBLY SEES THE NEED TO ENACT LEQ SLATI ON TO SPECI FI CALLY
ADDRESS THESE | SSUES.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"CONSTRUCTI ON. " CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, <—
ALTERATI ON, MODI FI CATI ON, ERECTI ON, CUSTOM FABRI CATI ON, REPAI R
WORK OR MAI NTENANCE WORK DONE ON ANY PROPERTY OR PREM SES UNDER
CONTRACT, WHETHER OR NOT THE WORK IS FOR A PUBLI C BODY AND PAI D
FOR FROM PUBLI C FUNDS.

"Departnment."” The Departnent of Labor and Industry of the
Commonweal t h.

"Enpl oyer." The term i ncludes any individual, partnershinp,
associ ation, joint stock conpany, corporation, business trust or
any ot her person or groups of persons acting directly or
indirectly in the interest of an enployer in relation to an

enpl oyee AND WHO | S ENGAG NG | N OR PERFORM NG SERVI CES | N THE <—
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COMVERCI AL OR RESI DENTI AL BUI LDI NG CONSTRUCTI ON | NDUSTRY FOR
REMUNERATI ON.

"Secretary."” The Secretary of Labor and |Industry of the

Commonweal th or the secretary's authorized representative.

SECTI ON 4. CERTAIN SERVI CES DEEMED EMPLOYMENT AND EXCEPTI ONS. <—
(A) CENERAL RULE. --FOR PURPCSES OF THI S ACT, AN | NDI VI DUAL
ENGAG NG I N OR PERFORM NG SERVI CES I N THE COMMERCI AL OR
RESI DENTI AL BUI LDI NG CONSTRUCTI ON | NDUSTRY FOR REMUNERATI ON | S
PRESUMED TO BE AN EMPLOYEE UNLESS:
(1) THE I NDI VI DUAL CAN DEMONSTRATE BY SUBSTANTI AL
CREDI BLE EVI DENCE THAT THE I NDI VI DUAL | S FREE FROM CONTROL OR
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1 DI RECTI ON OVER PERFORMANCE OF SUCH SERVI CES BOTH UNDER THE

2 CONTRACT OF SERVI CE AND I N FACT; AND

3 (2) AS TO SUCH SERVI CES, THE | NDI VI DUAL | S CUSTOVARI LY

4 ENGAGED | N AN | NDEPENDENTLY ESTABLI SHED TRADE, OCCUPATI ON

5 PROFESSI ON OR BUSI NESS.

6 (B) | NDEPENDENT CONTRACTOR CRI TERI A. -- AN | NDI VI DUAL ENGAG NG
7 |IN OR PERFORM NG SERVI CES I N THE COMMERCI AL OR RESI DENTI AL

8 BUI LDI NG CONSTRUCTI ON | NDUSTRY FOR REMUNERATI ON SHALL BE DEEMED
9 AN | NDEPENDENT CONTRACTOR |I'F THE | NDI VI DUAL CAN DEMONSTRATE, BY
10 CREDI BLE EVI DENCE, THAT THE | NDI VI DUAL MEETS ALL OF THE

11 FOLLOW NG CRI TERI A:

12 (1) MAINTAINS A SEPARATE BUSI NESS LOCATI ON THAT IS

13 SEPARATE FROM THE LOCATI ON OF THE PERSON OR ENTI TY FOR VWWHOM
14 SERVI CES ARE BEI NG PERFORVED, W TH THE | NDI VI DUAL' S O/

15 OFFI CE, AND OPERATES WTH OMED OR LEASED EQUI PMENT AND OTHER
16 FACI LI TIES. FOR PURPOSES OF TH S PARAGRAPH, AN OFFI CE MAY BE
17 MAI NTAINED IN THE | NDI VI DUAL' S RESI DENCE | F THE I NDI VIDUAL | S
18 LI CENSED TO PERFORM THE SPECI FI C KI ND AND QUALI TY OF WORK

19 REQUI RED BY THE CONTRACTS SPECI FI ED I N THI S SUBSECTI ON BY ALL
20 STATE AND LOCAL LI CENSI NG AUTHORI TI ES.
21 (2) OPERATES UNDER CONTRACTS WHI CH ARE | N VWRI TI NG AND
22 VWH CH CONTRACTS ARTI CULATE PLAINLY THE PRECI SE TERMS OF
23 PAYMENT FOR WORK PERFORMED, THE SCOPE OF WORK TO BE PERFCORMED
24 AND A SPECI FI C PRCHI BI TI ON ON THE RETENTI ON BY THE
25 | NDEPENDENT CONTRACTOR OF ANY OTHER | NDEPENDENT CONTRACTOR TO
26 PERFORM ANY PART OF THE WORK DESCRI BED | N THE CONTRACT.
27 (3) | NCLUDES SERVI CES RENDERED ON A FEDERAL | NCOVE TAX
28 SCHEDULE AS AN | NDEPENDENT BUSI NESS OR PROFESSI ON.
29 (4) | NCURS THE MAI N EXPENSES RELATED TO THE WORK
30 (5) IS RESPONSI BLE FOR THE SATI SFACTORY COWPLETI ON OF
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1 THE WORK AND | S LI ABLE FOR A FAI LURE TO COWLETE THE WORK.

2 (6) REALIZES A PROFIT OR LOSS UNDER CONTRACTS TO PERFORM

3 WORK.

4 (7) THE SUCCESS OR FAI LURE OF THE | NDI VI DUAL' S BUSI NESS

5 DEPENDS ON THE RELATI ONSHI P OF BUSI NESS RECEI PTS TO

6 EXPENDI TURES.

7 (8) HAS THROUGH OMNERSHI P, OR A WRI TTEN AND EXECUTED

8 LEASI NG ARRANGEMENT, THE TOCOLS, EQUI PMENT AND OTHER ASSETS

9 NECESSARY TO PERFORM THE SERVI CES.

10 (9) MAKES SERVI CES AVAI LABLE TO OTHER BUSI NESSES,

11 GOVERNMENTAL AGENCI ES I N TH S COWONWEALTH OR TO THE GENERAL
12 PUBLI C THROUGH BUSI NESS ADVERTI SI NG, SCLI Cl TATI ON OR OTHER
13 MARKETI NG EFFORTS REASONABLY CALCULATED TO OBTAI N NEW

14 CONTRACTS TO PROVI DE SI M LAR SERVI CES.

15 (10) HAS CONTI NU NG OCR RECURRI NG BUSI NESS LI ABI LI TIES OR
16 OBLI GATI ONS.

17 (11) PERFORMS THE SERVI CES THROUGH A BUSI NESS | N WHI CH
18 THE | NDI VI DUAL HAS A PRI NCI PAL PROPRI ETARY | NTEREST.

19 (12) IS A UNITED STATES CI TI ZEN OR | S AUTHORI ZED UNDER
20 FEDERAL LAW TO WORK | N THE UNI TED STATES, AS DEFI NED UNDER
21 SECTI ON 274A OF THE | MM GRATI ON AND NATI ONALI TY ACT (66 STAT.
22 163, 8 U.S.C. § 1324A).
23 (© FACTOR NOT TO BE CONSI DERED. - - THE FAI LURE TO W THHOLD
24 FEDERAL OR STATE | NCOVE TAXES OR PAY UNEMPLOYMENT COVPENSATI ON
25 TAXES WTH RESPECT TO AN | NDI VI DUAL' S REMUNERATI ON SHALL NOT BE
26 CONS|I DERED | N DETERM NI NG WHETHER THE | NDI VI DUAL | S AN
27 | NDEPENDENT CONTRACTOR FOR PURPCSES OF THE ACT OF JUNE 2, 1915
28 (P.L.736, NO 338), KNOMN AS THE WORKERS COVPENSATI ON ACT, OR
29 THE ACT OF DECEMBER 5, 1936 (2ND SP. SESS., 1937 P.L.2897, NO 1),

30 KNOWN AS THE UNEMPLOYMENT COVPENSATI ON LAW
20080H2400B3761 - 5 -
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(D) CONSTRUCTI ON. - - FOR PURPOSES OF THI' S SECTI ON, EACH
EMPLOYMENT RELATI ONSHI P SHALL BE CONSI DERED SEPARATELY.
Section 5. Inproper classification of enployees.

(a) Violation.--An enployer, or an officer or agent of the

enpl oyer, that fails to properly classify an individual as an

enpl oyee in accordance with section 4 fer—purpeses—oftheaet—of <—

or—other—contributions—requi+redbytaw shall be subject to the

penal ti es, renmedi es or actions contained in this act.

(b) Enforcenent.--Wen the secretary finds that an enpl oyer
has violated a provision of this act, the secretary shal- MAY <—
refer the matter to the Ofice of Attorney CGeneral for
i nvestigation and prosecution. Nothing in this act shall be
deened to limt the authority of the Attorney Ceneral to
i nvestigate and prosecute violations of this act.

(C) CONSPI RACY BY OTHER PARTI ES. - - A PARTY THAT DOES NOT MEET <—
THE DEFI NI TI ON OF "EMPLOYER' | N SECTI ON 3, BUT WH CH CONTRACTS
W TH AN EMPLOYER KNOW NG THE EMPLOYER | NTENDS TO M SCLASSI FY
EMPLOYEES I N VI OLATION OF THI'S ACT SHALL BE SUBJECT TO THE SAME
PENALTI ES, REMEDI ES OR OTHER ACTI ONS AS THE EMPLOYER FOUND TO BE
IN VI OLATION OF TH S ACT.
Section 6. Crimnal penalties.

(a) Know ng violation.--An enployer, or an officer or agent
of the enployer, that know ngly violates section 5(a) conmits a

felony of the third degree and shall, upon eenaviection—be <—
sentenced—to—pay—a—ttne—of—not—apre—than—$15-006—6r—to

20080H2400B3761 - 6 -
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both,—feor—a—subsequent—oeffense—~ CONVI CTI ON: <—
(1) BE SENTENCED TO PAY A FINE OF NOT MORE THAN $15, 000

OR | MPRI SONVENT FOR NOT MORE THAN THREE AND ONE- HALF YEARS,
OR BOTH, FOR A FI RST OFFENSE

(2) BE SENTENCED TO PAY A FINE OF NOT MORE THAN $30, 000
OR | MPRI SONVENT FOR NOT MORE THAN SEVEN YEARS, OR BOTH, FOR A
SUBSEQUENT OFFENSE; AND

(3) MAY BE SUBJECT TO A STOP- WORK ORDER, AS DETERM NED
BY THE SECRETARY PURSUANT TO SECTI ON 8.
(b) Unintentional violation.--An enployer, or an officer or

agent of the enployer, that unintentionally violates section

5(a) conmits a m sdeneanor of the third degree and shall, upon

conviction, be sentenced to pay a fine of not nore than $2,500

subsegquent—offense— FOR A FI RST OFFENSE. A PRI OR OCCURRENCE <—
SHALL BE DEEMED TO BE CLEAR AND CONVI NCI NG EVI DENCE OF | NTENTI ON
W TH RESPECT TO ANY SUBSEQUENT VI OLATI ON
Section 7. CGvil actions and renedies.
(a) Debarnment.--1f the secretary determ nes, after notice
and hearing, that an enpl oyer, or an officer or agent of the
enpl oyer, has KNOANNGY failed to properly classify an <—
i ndi vidual as an enployee or failed to pay required benefits or
ot her contributions as required in section 5, or upon the
conviction for a violation of this act, the secretary shal

notify all public bodies in this Commonweal th of the name of the

20080H2400B3761 - 7 -
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enpl oyer, and no contract shall be awarded to the enpl oyer or to
any firm corporation or partnership in which the enpl oyer has
an interest until a period of up to three years, as determ ned
by the secretary, has elapsed fromthe date of the notice.

(b) Admnistrative penalties.--As an alternative to or in
addition to any other sanctions provided by |law for a violation
of this act, when the secretary finds that an enpl oyer has
violated this act, the secretary is authorized to assess and
coll ect administrative penalties up to a maxi mum of $2,500 for
the first violation and up to a nmaxi num of $5,000 for each
subsequent viol ation. When determ ning the amount of the penalty
i nposed because of a violation, the secretary shall consider
factors which include the history of previous violations by the
enpl oyer, the seriousness of the violation, the good faith of
t he enpl oyer and the size of the enployer's business. Each
enpl oyee m sclassified by the enpl oyer shall constitute a
separ at e of fense.

(c) Actions by enpl oyees.--An individual who has not been
properly classified as an enpl oyee may bring a civil action for
damages agai nst the enployer for KNONNGY failing to properly <—
classify the enpl oyee iH—the—enployer—hadknowedge—of—the <—
m-selassifiecation. An individual's representative, including a
| abor organization, nmay bring the action on behalf of the
i ndi vidual or as a class action. The court may award att orney
fees and other costs of the action in addition to danages to an
i ndi vi dual or class of individuals who have not been properly
classified as enployees in violation of section 5(a).

Section 8. Stop-work orders.
(a) Issuance of order.--If the secretary determ nes, after

notice and hearing, that an enployer, OR OFFI CER OR AGENT OF THE <—

20080H2400B3761 - 8 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

EMPLOYER, HAS KNOW NGLY failed to properly classify an

i ndi vidual as an enpl oyee er—has—faiedtopay+requiredbenetits <—
or—other—contributiens—asrequi+red—+n UNDER section 5, the <—

secretary shalh MAY issue a stop-work order requiring the <—
cessation of all business operations within 72 hours of the
determi nation. The order shall take effect when served upon the
enpl oyer or, for a particular enployer worksite, when served at
the worksite. The order shall remain in effect until the
secretary issues an order rel easing the stop-work order or upon
finding that the enpl oyer has properly classified the individual
as an enpl oyee. The enployer shall file with the depart nent
periodic reports for a probationary period that shall not exceed
two years that denonstrate the enployer's continued conpliance
with this section. The departnment shall pronul gate rul es and
regul ations to determine filing tinmes and report requirenents.

(b) Applicability of orders.--Stop-work orders under
subsection (a) and penalties under subsection (c) shall be in
ef fect agai nst any successor corporation or business entity that
has one or nore of the sane principals or officers as the
enpl oyer agai nst whom t he stop-work order was issued and which
is engaged in the sane or equivalent trade or activity.

(c) Penalty.--The secretary shall assess a penalty of $1, 000
per day agai nst an enployer for each day that the enpl oyer

conducts business operations that are in violation of a stop-

wor k order issued under this section.

20080H2400B3761 - 9 -
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Section 9. Procedure.

(a) Hearings.--Actions taken under sections 7 and 8 are
subject to the right of notice and adjudication and the right of
appeal in accordance with the provisions of 2 Pa.C.S. (relating
to adm nistrative | aw and procedure).

(b) Subpoena powers.--The departnent has the power to
subpoena w tnesses, adm nister oaths, exam ne w tnesses and take
testimony or conpel the production of docunments. Upon
application of an attorney for the Commonweal th, the departnment
may i ssue a subpoena to conpel the production of the docunents,
conmputer records and information relating to conpliance with the
act .

Section 10. Commonweal th Court.

The secretary may seek enforcenent of any order or subpoena
in the Comonweal th Court.

Section 11. Certain agreenent prohibited.

No person shall require or request that an individual enter
into an agreenent or sign a docunment which results in the
m scl assification of the individual as an i ndependent contractor
or otherw se does not accurately reflect the relationship with
t he enpl oyer.

Section 12. Retaliation for action prohibited.

It shall be unlawful for an enployer or any other party to
discrimnate in any manner or take adverse action agai nst any
person in retaliation for exercising rights protected under this
act. Rights protected under this act include, but are not
limted to, the right to file a conplaint or informany person
about an enpl oyer's nonconpliance with this act and the right to
i nform any person of the person's potential rights and to assi st

the person in asserting those rights. Any person who in good
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faith all eges nonconpliance with this act shall be afforded the
rights provided by this act, notw thstanding the person's
failure to prevail on the nerits. Taking adverse action agai nst
a person within 90 days of the person's exercise of rights
protected under this act shall raise a rebuttable presunption of
having done so in retaliation for the exercise of those rights.
Section 13. Use of penalty funds.

Any sum-ecolHectedas—apenalty ASSESSVMENTS AND PENALTI ES
COLLECTED pursuant to this act shall be applied toward
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| MPLEMENTATI ON, enf orcenent and adm ni strati on costs ef | NCURRED

=
=

BY the departnent UNDER THI S ACT. HOWNEVER, THE SECRETARY MAY

=
N

TRANSFER AN AGREED- TO AMOUNT OF MONEYS CCOLLECTED TO THE ATTORNEY

=
w

GENERAL TO ASSI ST I N THE ENFORCEMENT OF THI S ACT.

H
o

Section 14. Rules and regul ati ons.

=Y
(63}

The departnent may pronul gate rul es and regul ati ons necessary

=Y
(e}

to inplenent this act.

=
\l

SECTI ON 15. ANNUAL REPORT REQUI RED

=Y
oo

THE DEPARTMENT SHALL SUBM T AN ANNUAL REPORT TO THE GENERAL

=
O

ASSEMBLY BY MARCH 1 OF THE YEAR FOLLOW NG THE FI RST FULL YEAR I N

N
o

VWH CH THIS ACT IS I N EFFECT, AND EACH YEAR THEREAFTER,

N
=

DETAI LI NG TO THE MAXI MUM EXTENT PCSSI BLE, DATA ON THE PREVI QUS

N
N

CALENDAR YEAR S ADM NI STRATI ON AND ENFORCEMENT OF TH S ACT. THE

N
w

DEPARTMENT MAY | NCLUDE ANY RELEVANT FACTS AND STATI STICS THAT I T

N
~

BELI EVES NECESSARY | NTO THE CONTENT OF THE REPORT.

N
(63}

Secti on 45 16. Ef fecti ve date.

This act shall take effect Juby—31—2008—6+—+n60 JANUARY 1,
2009, OR I N 90 days, whichever is l|ater.
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