SENATE ANVENDED
PRI OR PRINTER S NOS. 2051, 2534, 2657 PRINTER S NO. 3392

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1612 %5

| NTRODUCED BY SOLOBAY, COHEN, CARRCLL, GOOCDVAN, GRELL,
HENNESSEY, JOSEPHS, Kl RKLAND, KORTZ, LEACH, MAHONEY,
MANDERI NO, PALLONE, PAYNE, PETRONE, STABACK, YOUNGBLOOD
BOYD, BRENNAN, JAMES, FREEMAN, S| PTROTH AND CALTAG RONE,
JUNE 21, 2007

SENATOR TOM.I NSON, CONSUMER PROTECTI ON AND PROFESSI ONAL
LI CENSURE, | N SENATE, AS AMENDED, MARCH 11, 2008

AN ACT

Providing for testing standards for cigarette fire safety, for
certification of conpliance by manufacturers, for package
mar ki ngs and for enforcenment and penalties; establishing
speci al funds; and providing for sale of existing inventory,
for manufacturers' sale to other states or foreign countries
and for regul ati ons and preenpti ons.
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nmay be cited as the Cigarette

Fire Safety and Firefighter Protection Act.
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SECTI ON 2. ( RESERVED) .

N
~

Section 3. Definitions.

N
oo

The foll ow ng words and phrases when used in this act shall
29 have the nmeanings given to themin this section unless the
30 context clearly indicates otherw se:
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1 "Agent." Any person authorized by the Comonwealth to

2 purchase and affix tax stanps on packages of cigarettes.

3 <—
4 "Cl GARETTE. " ANY OF THE FOLLOW NG <—
5 (1) A ROLL FOR SMXKI NG WHETHER MADE WHOLLY OR I N part of

6 t obacco or any other substance, irrespective of size or shape

7 and whether or not the tobacco or substance is flavored,

8 adul terated or mxed with any other ingredient, the w apper

9 or cover of which is nade of paper or any other substance or

10 mat eri al except tobacco.

11 (2) A ROLL FOR SMOKI NG WRAPPED | N ANY SUBSTANCE <—
12 CONTAI NI NG TOBACCO OTHER THAN A PRODUCT ACCEPTED BY THE

13 FEDERAL GOVERNMENT AS A Cl GAR, WHI CH, BECAUSE OF | TS

14 APPEARANCE OR THE TYPE OF TOBACCO USED IN THE FILLER, OR ITS

15 PACKAG NG AND LABELI NG IS LI KELY TO BE OFFERED TO, OR

16 PURCHASED BY, CONSUMERS AS A Cl GARETTE AS DESCRI BED | N

17 PARAGRAPH (1).

18 "Conmi ssioner." The State Fire Conm ssioner.

19 "DEPARTMENT. "  THE DEPARTMENT OF REVENUE OF THE COVMONVEALTH. <—
20 “Manuf acturer.”
21 (1) Any entity which nmanufactures or otherw se produces
22 cigarettes or causes cigarettes to be manufactured or
23 produced anywhere | N ANY JURI SDI CTI ON t hat such manuf act urer <—
24 intends to be sold in this Conmonweal th, including cigarettes
25 intended to be sold in the United States through an inporter.
26 (2) The first purchaser anywhere |N ANY JURI SDI CTI ON <—
27 that intends to resell in the United States cigarettes
28 manuf act ured anywhere |IN ANY JURI SDI CTI ON t hat the ori gi nal <—
29 manuf act urer or nmaker does not intend to be sold in the
30 United States.
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(3) Any entity that becones a successor of any entity

descri bed under paragraph (1) or (2).

"Quality control and quality assurance program" The
| aboratory procedures inplenented to ensure that operator bias,
systemati ¢ and nonsystenati c met hodol ogi cal errors and
equi pnent-rel ated problens do not affect the results of the
testing.

"Repeatability." The range of values within which the repeat
results of cigarette test trials froma single |aboratory wll
fall 95% of the tine.

"Retail dealer.” Any person other than a manufacturer or
whol esal e deal er engaged in selling cigarettes or tobacco
products.

"Sale." Any transfer of title or possession or both,
exchange or barter, conditional or otherw se, in any manner or
by any neans whatever or any agreenent therefore. In addition to
cash and credit sales, the giving of cigarettes as sanpl es,
prizes or gifts and the exchanging of cigarettes for any
consi deration other than noney shall be consi dered sal es.

"Sell." To sell, to offer or to agree to do the sane.

"Whol esal e dealer.”™ Any person, other than a manufacturer,
who sells cigarettes or tobacco products to retail dealers or
ot her persons for purposes of resale and any person who owns,
operates or nmaintains one or nore cigarette or tobacco product
vendi ng machi nes in, at or upon prem ses owned or occupi ed by
any ot her person.

Section 4. Standards for cigarette fire safety.

(a) Testing.--Except as provided under subsection (g), no

cigarettes may be sold or offered for sale in this Commonweal th

or offered for sale or sold to persons located in this
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Commonweal th unl ess the cigarettes have been tested in
accordance with the test nethod and neet the perfornmance
standard specified in this section, a witten certification has
been filed by the manufacturer with the eemm-ssioner DEPARTMENT
in accordance with section 5 and the cigarettes have been marked
in accordance with section 6.

(b) Testing standards.--Testing of cigarettes shall be
conducted in accordance with the Anerican Society of Testing and
Materials (ASTM Standard E2187-04 "Standard Test Method for

Measuring the Ignition Strength of Cigarettes.” Testing shall be
conducted on ten layers of filter paper. No nore than 25% of the
cigarettes tested in a test trial in accordance with this
subsection shall exhibit full-length burns. Forty replicate
tests shall conprise a conplete test trial for each cigarette
tested. The performance standard required by this subsection
shall only be applied to a conplete test trial. Laboratories
conducting testing in accordance with this subsection shal

i npl enent a quality control and quality assurance programthat

i ncludes a procedure to determine the repeatability of the
testing results. The repeatability value shall be no greater
than 0.19. The program shall ensure that the testing
repeatability remains within the required repeatability val ues
for all test trials used to certify cigarettes in accordance
with this act. Witten certifications shall be based upon
testing conducted by a | aboratory that has been accredited under
standard 1 SO | EC 17025 of the International O ganization for

St andar di zati on or has been accredited under another conparable
accreditation standard required by the comm ssioner. Additional
testing shall not be required under this subsection if

cigarettes are tested in a nmanner consistent with this act for
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any ot her purposes. Testing perforned or sponsored by the
conmmi ssioner to determne a cigarette's conpliance with the
requi red performance standard shall be conducted in accordance
with this subsection.

(c) Use of bands.--Each cigarette listed in a certification
subm tted under section 5 that uses | owered perneability bands
in the cigarette paper to achieve conpliance with the
performance standard set forth in this section shall have at
| east two nominally identical bands on the paper surrounding the
t obacco columm. At | east one conplete band shall be |ocated at
least 15 mllineters fromthe lighting end of the cigarette. For
cigarettes on which the bands are positioned by design, there
shall be at |east two bands fully | ocated at |east 15
millinmeters fromthe lighting end and 10 mllimeters fromthe
filter end of the tobacco colum or 10 mllinmeters fromthe
| abel ed end of the tobacco column for a nonfiltered cigarette.

(d) Alternate testing.--The nmanufacturer or manufacturers of
a cigarette that the conm ssioner determ nes cannot be tested in
accordance with the test nethod prescribed under subsection (a)
shall propose a test nethod and performance standard for such
cigarette to the comm ssioner. Upon approval of the proposed
test method and a determination by the comm ssioner that the
per formance standard proposed by the manufacturer or
manuf acturers is equivalent to the performance standard
prescri bed under subsection (a), the manufacturer or
manuf acturers may enpl oy such test nethod and performance
standard to certify the cigarette under section 5. If the
conmi ssi oner determ nes that another state has enacted reduced
cigarette ignition propensity standards that include a test

nmet hod and performance standard that are the sane as those
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contained in this act, and the comm ssioner finds that the
officials responsible for inplenmenting those requirenents have
approved the proposed alternative test nmethod and performnce
standard for a particular cigarette proposed by a manufacturer
as neeting the fire safety standards of that state's |aw or
regul ati on under a provision conparable to this section, then

t he comm ssioner shall authorize that manufacturer to enploy the
alternative test nmethod and perfornmance standard to certify that
cigarette for sale in this Conmonweal th, unless the comr ssioner
denonstrates a reasonabl e basis why the alternative test should
not be accepted under this act. Al other applicable

requi renents of this section shall apply to the manufacturer or
manuf act ur ers.

(e) Conpliance.--In order to ensure conpliance with the
performance standard specified in subsection (a), data from
testing conducted by manufacturers on all cigarettes offered for
sale to conply with this act shall be kept on file by the
manuf acturers for a period of three years and copies shall be
sent to the DEPARTMENT UPON THE DEPARTMENT' S WRI TTEN REQUEST, TO
THE conmm ssi oner upon the comm ssioner's witten request and to
the O fice of Attorney General upon the Attorney General's
witten request. Any manufacturer that fails to nake copi es of
the reports available within 60 days of receipt of a witten
request shall be subject to a civil penalty not to exceed
$10, 000 for each day after the 60th day that the manufacturer
does not nmeke the copies avail abl e.

(f) Subsequent testing nethods.--The comm ssi oner may adopt
a subsequent ASTM Standard Test Method upon a finding that such
subsequent nethod does not result in a change in the percentage

of full-length burns exhibited by any tested cigarette when

20070H1612B3392 - 7 -
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conpared to the percentage of full-length burns the sane
cigarette would exhibit when tested in accordance with ASTM

St andard E2187-04 and the performance standard under subsection
(b).

(g) Consuner testing.--The requirenments of subsection (a)
shall not prohibit the sale of cigarettes solely for the purpose
of consuner testing. For the purposes of this subsection,
"consuner testing" shall nean an assessnent of cigarettes that
i s conducted by a manufacturer or under the control or direction
of a manufacturer, for the purpose of evaluation of consumner
acceptance of cigarettes, utilizing only the quantity of
cigarettes that is reasonably necessary for the assessnent.

(h) Review of standards.--Three years fromthe effective
date of this section, and every three years thereafter, the
conmi ssi oner shall undertake a review of the effectiveness of
this section based upon incidents of cigarette-caused fires,
advances in cigarette fire safety, including inprovenents in
cigarette technology and the data submitted to denonstrate
conpliance with the performance standard. Based upon the
triennial review, the comm ssioner shall report his findings to
the General Assenbly and, if appropriate, submt recomendations
to inprove the effectiveness of this section.

(i) Inplenmentation.--This act shall be inplenented in
accordance with the inplenentati on and substance of the New York
Fire Safety Standards for Cigarettes.

Section 5. Certification of conpliance by manufacturers.

(a) Witten certification.--Each manufacturer shall submt
to the eonmm-ssioner DEPARTMENT a witten certification attesting
t hat :

(1) Each cigarette listed in the certification has been

20070H1612B3392 - 8 -
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tested in accordance with section 4.
(2) Each cigarette listed in the certification neets the
performance standard set forth under section 4.
(3) Each cigarette listed in the certification shall be
described with the follow ng information:
(1) Brand, such as the trade nanme on the package.
(i1i) Style, such as light, ultra light.
(tii) Length in mllinmeters.
(iv) GCrcunference in mllinmeters.
(v) Flavor, such as nmenthol, chocolate, if
appl i cabl e.
(vi) Filter or nonfilter.
(vii) Packaged description, such as soft pack, box.

(viii) Marking approved in accordance with section

(ix) The name, address and tel ephone nunber of the
| aboratory, if different fromthe manufacturer that
conducted the test.

(x) The date that the testing occurred.

(b) Certifications.--The certifications shall be made
avai l able to the Attorney Ceneral and the Bepartrnent—of Revende
COW SSI ONER for the purposes of ensuring conpliance with this
section. Each cigarette certified under this section shall be
RETESTED AND recertified every three years. IN THE CASE OF A
CHANGE TO THE CERTI FI CATI ON REQUI RED UNDER THI' S SECTI ON, THE
MANUFACTURER SHALL SUBM T TO THE DEPARTMENT W THI N 30 DAYS AN
AMENDED CERTI FI CATI ON FORM

(c) Certification fee.--For each certification form
submtted to the eermm-sstoener DEPARTMENT, a manufacturer shal

pay to the corm-ssioner—afeeof $250- DEPARTMENT A FEE OF

20070H1612B3392 - 9 -
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$1, 000 PER BRAND FAM LY. ANY AMENDED CERTI FI CATI ON FORM
SUBM TTED W THI N THE THREE- YEAR CERTI FI CATI ON PERI OD SHALL
REQUI RE AN ADDI TI ONAL $500 FEE. THE FEE MAY BE | NCREASED BY
REGULATI ON BY THE DEPARTMENT.

(d) Mdification of certain products.--If a manufacturer has
certified a cigarette under this section and | ater nmakes a
change to the cigarette that is likely to alter its conpliance
with the reduced cigarette ignition propensity standards
required under this act, the cigarette shall not be sold or
offered for sale in this Commonweal th until the manufacturer
retests the cigarette in accordance with the testing standards
under section 4 and naintains records of that retesting as
requi red under section 4. Any altered cigarette which does not
neet the performance standards under section 4 may not be sold

in this Commpnweal t h.

Section 6. Package marki ngs.
= Ki . . I £ ad | -
: . | o . hall | Ked

i L kot . : . o
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&) (A Approval of markings.--Prior to the certification of

any cigarette, a manufacturer shall present its—propesedrarking

to the eomm-ssioner—for—approval— DEPARTMENT FOR APPROVAL A
PROPCSED MARKI NG FOR USE ON ALL PACKAGES. Upon receipt of the

request, the eeormm-sstoner DEPARTMENT shal | approve or di sapprove
the marki ng of fered. The eermm-sstoner DEPARTMENT shal | approve
the use of letters "FSC," which signifies Fire Standards
Conpl i ant. appear+ng THE MARKI NG SHALL APPEAR in ei ght-point
type or |arger and permanently printed, stanped,—engraved—or
enrbessed OR ENGRAVED on the package at or near the UPC Code.
Proposed marki ngs shall be deenmed approved if the eemm-ssioner
DEPARTMENT fails to act within ten business days of receiving a
request for approval.

e} (B) Modification of marking.--No manufacturer shal
nodi fy its approved nmarking unless the nodification has been
approved by the eemm-ssioner DEPARTMENT in accordance with this
secti on.

) (C Copy of certifications.--Manufacturers certifying
cigarettes in accordance with section 5 shall provide a copy of
such certifications to all whol esal e deal ers and agents to which
they sell cigarettes and shall al so provide sufficient copies of
an illustration of the package marking utilized by the

manuf acturer pursuant to this section for each retail dealer to

20070H1612B3392 - 11 -
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whi ch t he whol esal e deal ers or agents sell cigarettes. \Wolesale
deal ers and agents shall provide a copy of these package
mar ki ngs received from manufacturers to all retail dealers to
whi ch they sell cigarettes. \Wol esal e deal ers, agents and retai
deal ers shall permt the conm ssioner, the Seeretary—of Revende <—
DEPARTMENT, the O fice of Attorney General or enployees thereof <—
to inspect markings of cigarette packagi ng marked in accordance
with this section.
Section 7. Enforcenent and penalties.
(a) Penalties.--
(1) Any nmanufacturer, whol esal e deal er, agent or any
ot her person or entity who knowingly sells or offers to sel
cigarettes, other than through retail sale, in violation of
section 4 shall for a first offense be subject to a civil
penalty not to exceed $10, 000 per each sale of cigarettes,
and for a subsequent offense be subject to a civil penalty
not to exceed $25,000 per each sale of cigarettes. A penalty
agai nst a person or entity under this section may not exceed
$100, 000 during any 30-day peri od.
(2) Any retail dealer who knowingly sells or offers to
sell cigarettes in violation of section 4 shall for a first
of fense be subject to a civil penalty not to exceed $500, and
for a subsequent offense be subject to a civil penalty not to
exceed $5,000 for each violation. In no case shall the
penal ty against any retail deal er exceed $25,000 for sal es or
offers to sell during any 30-day peri od.
(3) In addition to any penalty provided by statute, an
entity engaged in the manufacture of cigarettes that
knowi ngly makes a fal se certification under section 5 shal

be subject to a civil penalty of not |ess than $75, 000 and

20070H1612B3392 - 12 -
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not nore than $250, 000 for each false certification.

(4) ANY Cl GARETTES THAT HAVE BEEN SOLD OR OFFERED FOR <—
SALE AND ARE NOT CERTI FI ED PURSUANT TO THI S ACT OR DO NOT
BEAR THE PACKACE MARKI NG APPROVED BY THE DEPARTMENT SHALL BE
DEEMED TO BE CONTRABAND AND SHALL BE SUBJECT TO | MVEDI ATE
SElI ZURE. THE SEI ZED Cl GARETTES MAY BE DESTROYED BY THE
COMMONVEALTH TEN DAYS AFTER VWRI TTEN NOTI CE OF SUCH SEI ZURE | S
G VEN TO THE MANUFACTURER. THE MANUFACTURER MAY | NSPECT SUCH
SElI ZED Cl GARETTES DURI NG THAT TEN- DAY PERI OD.

(5) ANY Cl GARETTES THAT HAVE BEEN SOLD OR OFFERED FOR
SALE THAT DO NOT COVPLY W TH THE PERFORVANCE STANDARD
REQUI RED UNDER THI S ACT SHALL BE DEEMED TO BE CONTRABAND AND
SHALL BE SUBJECT TO SEI ZURE BY THE COVMMONWEALTH, PROVI DED
THAT THE COMWONWEALTH G VES WRI TTEN NOTI CE TO THE
MANUFACTURER TEN DAYS PRI OR TO SEI ZURE. THE COVMONVWEALTH MAY
APPLY FOR A COURT ORDER TO SHORTEN THI' S TI ME PERI OD. THE
MANUFACTURER MAY APPLY FOR A COURT ORDER TO PREVENT SUCH

20070H1612B3392 - 13 -
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SEI ZURE. | F SEI ZED, THE MANUFACTURER SHALL HAVE THE

OPPORTUNI TY TO | NSPECT AND TEST SUCH SEI ZED Cl GARETTES AND TO

APPEAR | N A FORFEI TURE PROCEEDI NG VWHI CH W LL DETERM NE

WHETHER SUCH Cl GARETTES MAY BE DESTROYED BY THE COMMONWEALTH.

(B) ENFORCEMENT. - - THE DEPARTMENT, THE COWM SSI ONER AND THE
OFFI CE OF ATTORNEY GENERAL ARE AUTHORI ZED TO ENFORCE THI S ACT.

(© REGULATI ONS. - - THE DEPARTMENT AND THE COWM SSI ONER NAY
PROMULGATE REGULATI ONS AS NECESSARY TO | MPLEMENT AND ADM NI STER
TH S ACT.

(D) MEMORANDUM OF UNDERSTANDI NG - - THE DEPARTMENT MAY ENTER
I NTO A MEMORANDUM OF UNDERSTANDI NG W TH THE COWM SSI ONER AND THE
ATTORNEY GENERAL, TO COORDI NATE THE random i nspecti ons of
whol esal e deal ers, agents and retail dealers to ensure that only
cigarettes conplying with this act AND RELATED ACTS are sold in <—
t hi s Commonweal t h.

) (E) Injunctive relief.--1n addition to any other remnedy <—
provi ded by law, the Attorney Ceneral may file an action in
State court for a violation of this act, including petitioning
for injunctive relief or to recover any costs or damages
suffered by the Commonweal th because of a violation of this act,
i ncludi ng enforcenment costs relating to the specific violation
and attorney fees. In any such action, the Attorney Ceneral
shall have the sane authority to investigate and to obtain
remedi es. Each violation of this section or of rules adopted
under this section constitutes a separate civil violation for
whi ch the Attorney General may obtain relief.

Section 8. Establishnent of special funds.

(a) Cgarette Fire Safety and Firefighter Protection Act

Enf orcenent Fund.--There is established in the custody of the

State Treasurer a special fund to be known as the Cigarette Fire

20070H1612B3392 - 14 -
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Safety and Firefighter Protection Act Enforcenent Fund. The fund

shall consist of all certification fees submtted by

manuf acturers and shal | —n—-addition—to—-any—oether—rpnReys—rade <—
L able I . 1 abl I

Bepartrent BE APPROPRI ATED BY THE GENERAL ASSEMBLY TO THE <—

DEPARTMENT AND THE OFFI CE OF ATTORNEY CGENERAL and shall be used

solely to support State processing, testing, enforcenent and

oversight activities related to this act. AH—payrenrtsfroemthe <—
. . : | Firefial . :

Fonrd—shalH—be—rade—on—the—audit—and—warrant—of—the—State
Freasurer—on—vouehers—eert+ied-and-submtted-by—the
con-sShaner—

(b) Fire Prevention and Public Safety Fund.--There is
established in the custody of the State Treasurer a special fund
to be known as the Fire Prevention and Public Safety Fund. The
fund shall consist of all noneys recovered as penalties under
this act. The noney shall be deposited to the credit of the fund
and shal | —n—-addition—to—any—other—roney—rade—ava-tablefor <—
that—purpoese~ BE APPROPRI ATED BY THE CGENERAL ASSEMBLY TO THE <—
COW SSI ONER AND be avail able to the comm ssioner to support
fire safety and prevention prograns. AH—payrentsfromthefund <—
shal—be—rnade—on—the—avdi-t—and—warrant—of —theStateTreasurer—on
vodehers—ecert+Hedand-submtted-bythe commtssioner—
Section 9. Sale of existing inventory.

(A) EXI STI NG | NVENTORY. - - The requirenment that only <—
cigarettes certified as conpliant with the perfornmance standard
in this act may be sold shall not prohibit whol esal e deal ers or
retail dealers fromselling their existing inventory of
cigarettes on or after the effective date of this section, if

t he whol esal e dealer or retail dealer can establish that State
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© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

tax stanps were affixed to the cigarettes prior to the effective
date of this section, and if the whol esal e deal er or retai

deal er can establish that the inventory was purchased prior to
the effective date of this section, in conparable quantity to
the inventory purchased during the sane period of the prior
year.

(B) LIM TATI ON. - - NOTW THSTANDI NG SUBSECTI ON (A), A WHOLESALE <—
DEALER OR RETAI L DEALER MAY NOT SELL OR OFFER FOR SALE A
Cl GARETTE IN THI S COWONVWEALTH THAT DOCES NOT COVPLY W TH TH S
ACT AFTER JULY 1, 2009.

Section 10. Manufacturer sale to other states or foreign
countries.

Not hing in this act shall be construed to prohibit any person
or entity from manufacturing or selling cigarettes that do not
nmeet the requirenents of section 4=a-(H- 4(A) if the cigarettes <—
are or will be stanped for sale in another state or are packaged
for sale outside the United States and has taken reasonabl e
steps to ensure that such cigarettes will not be sold or offered
for sale to persons located in this Commonweal th
Section 11. Effect of Federal regulations.

This act shall be preenpted if a Federal reduced cigarette
ignition propensity standard is adopted and becones effective.
Section 20. Effective date.

Fhts—act—shatt—takeeffect—Janvary—1—2009— <—

TH S ACT SHALL TAKE EFFECT AS FOLLOWE: <—

(1) THE FOLLOW NG PROVI SIONS OF THI S ACT SHALL TAKE

EFFECT | MVEDI ATELY:

(1) SECTION 7(B), (C) AND (D).
(11) TH'S SECTI ON.
(2) THE REMAI NDER OF THI S ACT SHALL TAKE EFFECT JANUARY
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