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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1502 %5

| NTRODUCED BY PASHI NSKI', McCALL, BELFANTI, BENN NGTON,
BLACKWELL, BRENNAN, BUXTON, DeWEESE, EACHUS, FABRI Z| O
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YUDI CHAK, JUNE 13, 2007
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AN ACT

Providing for contractor cost provisions of public service
contracts; and inposing penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Public
Servi ces Contractor Cost Act.

Section 2. Declaration of policy.

The CGeneral Assenbly finds and declares that using private
contractors to provide public services formerly provided by
publ i c enpl oyees does not always pronote the public interest. To
ensure that residents of this Comonweal th receive high-quality
public services at |ow cost, with due regard for the taxpayers
of this Commonweal th, the service recipients and the needs of

public and private workers, the CGeneral Assenbly finds it
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necessary to regul ate privatization contracts.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." Includes an executive office, departnent,

di vi sion, board, comm ssion or other office or officer in the
executive branch of the governnent.

"Enpl oyee of a private contractor.” |Includes a worker
directly enployed by a private contractor as well as an enpl oyee
of a subcontractor or an independent contractor that provides
supplies or services to a private contractor. The term i ncl udes
former enpl oyees of a private contractor or subcontractor and
former i ndependent contractors.

"Person.” Includes an individual, institution, Federal,
State or | ocal governnental entity or any other public or
private entity.

"Private contractor.”™ Any entity which enters into a
privatization contract.

"Privatization contract.” An agreenent or conbination or
series of agreenents by which a nongovernnental person or entity
agrees with an agency to provide services, valued at $100, 000 or
nore, which are substantially simlar to and in Iieu of services
previ ously provided or that could have been provided in whole or
in part, by regular enployees of an agency.

"Public record.” A public record as defined in section 1 of
the act of June 21, 1957 (P.L.390, No.212), referred to as the
Ri ght -t o- Know Law. The term i ncl udes any docunent relating to
the privatization contract or performance under the contract,

prepared, received or retained by a contractor or subcontractor
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whet her the docunent be handwitten, typed, tape-recorded,
printed, photocopi ed, photographed or recorded by any ot her
nmet hod.

"Services." Includes, with respect to a private contractor,
all aspects of the provision of services provided by a private
contractor pursuant to a privatization contract or any services
provi ded by a subcontractor of a private contractor.

"Subcontractor.” A subcontractor of a private contractor for
wor k under a privatization contract or an amendnent to a
privatization contract.

Section 4. Privatization contracts and requirenents.

(a) GCeneral rule.--No agency shall make any privatization
contract and no privatization contract shall be valid unless the
agency and the contractor conply with each of the requirenents
in this section and sections 5 through 8 and includes the
specified provisions in the privatization contract.

(b) Statenment of services and analysis of bids for
privatization contract.--The agency shall prepare a specific
witten statenent of the services proposed to be the subject of
the privatization contract, including the specific quality and
standard of quality of the subject services. The agency shal
solicit conpetitive sealed bids for the privatization contracts
based upon this statenent. The day desi ghated by the agency upon
which it will accept these sealed bids shall be the same for any
and all parties. This statenent shall be a public record, shal
be filed in the agency and shall be published in the
Pennsyl vania Bulletin not |ater than 30 busi ness days prior to
t he date on which bids are due.

(c) Union neutrality.--State funds shall not be used to

support or oppose unionization, including, but not limted to,
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preparation and distribution of materials which advocate for or
agai nst unioni zation; hiring or consulting | egal counsel or

ot her consultants to advise the contractor about how to assi st,
pronote or deter union organizing or how to inpede a union which
represents the contractor's enployees fromfulfilling its
representational responsibilities; holding neetings to influence
enpl oyees about unioni zation; planning or conducting activities
by supervisors to assist, pronote or deter union activities; or
def endi ng agai nst unfair |abor practice charges brought by
Federal or State enforcenent agencies.

Section 5. Review of contract costs.

(a) Estinmate of costs.--Any agency considering whether to
enter into a privatization contract shall prepare a
conprehensive witten estimate of the costs of regular agency
enpl oyees' providing the subject services in the nbst cost-
efficient manner. The estimate shall include all direct and
i ndirect costs of regular agency enpl oyees providi ng the subject
services, including, but not limted to, pension, insurance and
ot her enpl oyee benefit costs. For the purpose of this estinmate,
any enpl oyee organi zati on may, at any tinme before the final day
for the agency to receive seal ed bids pursuant to section 4(b),
propose anendnents to any rel evant collective bargaining
agreenent to which it is a party. Any anmendnents shall take
effect only if necessary to reduce the cost estimate pursuant to
this subsection below the contract cost. The estinmate shal
remai n confidential until after the final day for the agency to
receive sealed bids for the privatization contract at which tine
the estimate shall becone a public record, shall be filed in the
agency and shall be published in the Pennsyl vania Bulletin.

(b) Evaluation of contractor performance and costs.--After
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soliciting and receiving bids, the agency shall publicly
designate the bidder to which it proposes to award the
privatization contract. In selecting a contractor, the agency
shall consider the contractor's past perfornmance and its record
of conpliance with Federal, State and |ocal |aws, including the
di scl osures as required in section 4(c). The agency shal
prepare a conprehensive witten analysis of the contract cost
based upon the designated bid, specifically including the costs
of transition frompublic to private operation, of additional
unenpl oynment and retirenment benefits, if any, and of nonitoring
and ot herw se admi nistering contract performance. If the
desi gnat ed bi dder proposes to performany or all of the contract
outside the boundaries of this Commonweal th, the contract shal
be increased by the anmount of income tax revenue, if any, which
will be lost to the Commonweal th by the correspondi ng
el i m nation of agency enpl oyees, as determ ned by the Depart nent
of Revenue to the extent that it is able to do so.
(c) Agency certification.--The head of the agency shal
certify in witing that:
(1) The agency has conplied with all provisions of this
section and of all other applicable | aws.
(2) The quality of the services to be provided by the
designated bidder is likely to satisfy the quality
requi renents of the statenent prepared pursuant to section
4(b) and to equal or exceed the quality of services which
coul d be provided by regul ar agency enpl oyees.
(3) The contract cost will be at least 10% | ess than the
estimated cost pursuant to subsection (a), taking into
account all conparable types of costs and all the additional

costs of the contract as specified in subsection (b).

20070H1502B1897 - 5 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(4) The proposed privatization contract is in the public
interest in that it neets the applicable quality and fi scal
standards set forth in this act.

Any privatization contract entered into by an agency and the

agency certification described in this subsection shall be

public records subject to disclosure pursuant to the act of June

21, 1957 (P.L.390, No.212), referred to as the Ri ght-to-Know

Law.

Section 6. Mnitoring and enforcenent of privatization
contracts.

(a) Subcontracts and anendnents to privatization
contracts. - -

(1) No contractor shall award a subcontract for work
under a contract or for work under an anendnent to a contract
wi t hout the agency's approval of:

(1) The selection of the subcontractor.
(i1i) The provisions of the subcontract.

(2) Each contractor shall file a copy of each executed
subcontract or amendnent to the subcontract with the agency,
whi ch shall maintain the subcontract or anendnent as a public
record, as defined under the act of June 21, 1957 (P.L. 390,
No. 212), referred to as the Right-to-Know Law.

(b) Subm ssion of audits.--Any private contractor awarded a
privatization contract, and any subcontractor to a private
contractor subject to these provisions, shall file with the
agency copies of financial audits of the private contractor
prepared at |east annually during the course of the contract
term

(c) Access.--All privatization contracts shall include a

contract provision specifying that in order to determ ne

20070H1502B1897 - 6 -



© o0 N oo o A~ wWw N P

N RN R NN N NN R P R R R R R R R R
0o N o o A WO N R O ©O 0O N o A wN - O

conpliance with these principles as well as the contract, the
private contractor shall be required to provide the Comopnweal th
or its agents, except where prohibited by Federal or State |aws,
regul ations or rules, reasonable access through representatives
of the private contractor to facilities, records and enpl oyees
that are used in conjunction with the provision of contract

servi ces.

(d) Performance standards.--The private contractor shal
submt a report, not |ess than annually during the termof the
privatization contract, detailing the extent to which the
contractor has achieved the specific quantity and standard of
qual ity of the subject services as specified by the agency
pursuant to section 4(b) and its conpliance with all Federal,
State and |l ocal |aws, including any conplaints, citations or
findings issued by admi nistrative agencies or courts.

(e) Enforcenent.--The agency may seek contractual renedies
for any violation of a privatization contract.

Section 19. Nonpreenption.

Not hing in this act preenpts any other |aw and nothing in
this act shall be construed or interpreted to inpair or dimnish
in any way the authority of any locality, nunicipality or
subdi vi sion to enact and enforce any | aw which provi des
equi val ent or greater protection for its enpl oyees.

Section 20. Applicability.

This act shall apply to any privatization contract entered
into after the effective date of this act.
Section 21. Effective date.

This act shall take effect in 60 days.
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