PRI OR PRINTER S NO. 1752 PRINTER S NO. 1885

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1422 %5

| NTRODUCED BY CARROLL, HANNA, BRENNAN, COHEN, COSTA, CURRY
DERMODY, FABRI ZI O, FREEMAN, GEI ST, GEORGE, GRUCELA,
HENNESSEY, JOSEPHS, KORTZ, KOTIK, KULA, LEACH, LENTZ,
MAHONEY, M O BRI EN, PASHI NSKI, READSHAW SCAVELLO, SHI MKUS
K. SM TH, SOLOBAY, YUDI CHAK AND SI PTROTH, JUNE 1, 2007

AS REPORTED FROM COWM TTEE ON AGRI CULTURE AND RURAL AFFAI RS
HOUSE OF REPRESENTATI VES, AS AMENDED, JUNE 12, 2007
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AN ACT

Amrending Title 3 (Agriculture) of the Pennsylvani a Consoli dated
Statutes, codifying the Public Eating and Drinking Place Law
and the Food Act; providing for the protection of public
health and for regulations; requiring |licensing; further
provi ding for food enpl oyee certification and for farners'
mar ket ; providing for penalties; and maeking rel ated repeal s.
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Chapter 57 of Title 3 of the Pennsyl vania
Consolidated Statutes is anmended by addi ng subchapters to read:
CHAPTER 57
FOOD PROTECTI ON
[ (Reserved)]

A Retail Food Facility Safety

B. Food Safety

SUBCHAPTER A

RETAIL FOOD FACILITY SAFETY
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Sec.

5701. Short title of chapter.

5702. Definitions.

5703. Li cense required.

5704. Application for |icense.

5705. Termof |icense.

5706. Contents of |icense.

5707. Power s of departnent.

5708. | nf ecti ous persons.

5709. Li nens, equi pnent and utensils.

5710. Faeility RETAIL FOOD FACI LI TY and enpl oyee

cl eanl i ness.

5711. Toilets, sinks and drains.

5712. Revocati on of |icense.

5713. School cafeteri as.

5714. Penal ti es.

5715. Retail Food Facility Safety Fund.

8 5701. Short title of chapter.

This chapter shall be known and nmay be cited as the Retai

Food Facility Safety Law.

§ 5702. Definitions.

The foll owi ng words and phrases when used in this subchapter

shall have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Bed and breakfast honestead or inn. A private residence

whi ch contains ten or fewer bedroons used for providing

over ni ght accommodati ons to the public and in which breakfast is

the only neal served and is included in the charge for the room

"Enpl oyee." The |license hol der, person in charge, person

havi ng supervi sory or nanagenent duties, person on the payroll,

20070H1422B1885 - 2 -
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fam |y nenber, volunteer, person perform ng work under

contractual agreenent or other person working in a retail food

"Food enpl oyee."” An individual working with unpackaged f ood,

f ood equi pment or utensils or food contact surfaces.

"Fund." The Retail Food Facility Safety Fund established

under section 5715 (relating to Retail Food Facility Safety

"License." A dgrant to a |licensee to operate a retail food
facility.
"Licensor." Any of the foll ow ng:

(1) The county departnent of health or joint-county

departnent of health whenever a retail food facility is

|l ocated in a political subdivision under the jurisdiction of

a county departnment of health or joint-county departnent of

heal t h.

(2) The health authorities of cities, boroughs,

i ncorporated towns and first class townshi ps whenever a

retail food facility is located in a city, borough,

i ncorporated town or first class township not under the

jurisdiction of a county departnment of health or joint-county

departnent of heal th.

(3) The health authorities of second class townshi ps and

second cl ass townshi ps whi ch have adopted a hone rule charter

which elect to i ssue |licenses under this subchapter whenever

aretail food facility is located in a second cl ass townshi p

or second class townshi p which has adopted a hone rul e

charter not under the jurisdiction of a county departnent of

health or joint-county departnent of health.

(4) The Departnent of Agricul ture whenever a retail food

20070H1422B1885 - 3 -



facility is located in any other area of this Conmmbnweal t h.

"Proprietor." A person, partnership, association or

corporati on conducting or operating a retail food facility

within this Conmbnweal t h.

"Public eating or drinking place." A place within this

Commpnweal th where food or drink is served to or provided for

the public, with or without charge. The term does not incl ude

dining cars operated by a railroad conpany in interstate

commerce or a bed and breakfast honestead or inn

"Retail food establishnent." Afooed AN establishment which

stores, prepares packages, vends, offers for sale or otherw se

provi des food for human consunpti on and whi ch relinqui shes

possessi on of food to a consuner directly, or indirectly,

through a delivery service such as hone delivery of grocery

orders or delivery service provided by commpbn carriers. The term

does not include dining cars operated by a railroad conpany in

interstate commerce or a bed and breakfast honestead or inn.

"Retail food facility." A public eating or drinking place or

a retail food establishnent.

8 5703. Li cense required.
{ay>—Unlawful—conduyct——
D—t+ shall—beunlawful forany proprietortoconduct
(A UNLAWFUL CONDUCT.--1T SHALL BE UNLAWFUL FOR ANY

PROPRI ETOR TO CONDUCT or operate a retail food facility w thout

first obtaining a |license for each establishmrent RETAIL FOOD

FACI LI TY as provided in this subchapter.
(2> —Abuilding—structureor place owned—easedor
(B) FARVERS' MARKETS. --A BUI LDI NG STRUCTURE OR PLACE OMNED

LEASED OR otherwi se in possessi on of a person or nuni ci pal

corporation or public or private organi zati on, used as a

20070H1422B1885 - 4 -
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farmers' market by two or nore farners or an associ ati on of

farmers for the purpose of selling agricultural commbdities

directly to consuners shall be deened to be a single retail food

facility. A public eating or drinking place within a farners'

mar ket shall be considered to be a retail food facility that is

separate and distinct fromthe farners' narket.

By (C) Exenpt RETAIL FOOD facilities.--The following retail <—

food facilities are exenpt fromthe |license requirenents of this

section, but are subject to i nspection and all other provisions

of this subchapter

(1) A food bank owned by a charitable nonprofit entity

and operated for charitable or reliqgi ous purposes.

(2) A soup kitchen owned by a charitable nonprofit

entity and operated for charitable or religi ous purposes.

(3) Aretail food facility that operates on no nore than

t hree days each cal endar year.

(4) Sehool—cafeterias A SCHOOL CAFETERI A <

(5) Any other retail food facility owned by a charitable

nonprofit entity and operated for charitable or reliqgi ous

(6) A RETAIL FOOD FACILITY IN WH CH FOOD OR BEVERAGES <—

ARE SOLD ONLY THROUGH A VENDI NG MACHI NE

(7) A RETAIL FOOD FACILITY IN WH CH ONLY PREPACKAGED,

NONPOTENTI ALLY HAZARDOUS FOOD OR BEVERAGES ARE SOLD

{e¢)} (D) Issuance of license.--A retail food facility |license <—

shall be issued by the health authorities of cities, boroughs,

i ncorporated towns and first-class townships, and, if el ecting

to i ssue licenses under this subchapter, second cl ass townshi ps

and second cl ass townshi ps whi ch have adopted a hone rul e

charter, whenever a retail food facility is located in a city,

20070H1422B1885 - 5 -
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bor ough, incorporated town or townshi p not under the

jurisdiction of a county departnment of health or joint-county

departnent of health, or by the county departnent of health or

joint-county departnent of health whenever a retail food

facility is located in a political subdivision which is under

the jurisdiction of a county departnent of health or joint-

county departnment of health, or in those townshi ps of the second

cl ass which are not under the jurisdiction of a county

departnent of health or joint-county departnent of health and

whi ch do not elect to issue |licenses under this subchapter, by

t he depart nent.

{d) (E) Inspection.--No |license shall be issued until <—

i nspection of the prenises, facilities and equi pnent has been

made by the |licensor and they are found adequate to the

protection of the public health. In the case of |icense

renewal s, inspections shall be in accordance with secti on 5705

(relating to termof |icense).

{e} (F) Reports.--If the licensor is an entity other than <—

the departnment, the |licensor shall provide the departnent a copy

of any inspection report resulting from any inspecti on conduct ed

under authority of this subchapter within 38 15 days of the <—

i nspecti on date. This copy may be sent by el ectroni c nethods, as

approved by the departnent. The departnent may, by requl ati on,

require that inspection reports be submtted in a specific

el ectronic fornat.

(> (G Sales and use tax license.--No license shall be <—

i ssued until the proprietor exhibits proof that the proprietor

has applied for or received a sales and use tax |license or

exenption certificate fromthe Departnent of Revenue.

¢ (H) Fees.-- <—

20070H1422B1885 - 6 -
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(1) The fees that may be charged under this subchapter

are as follows or as established by ordi nance of the

governi ng body or by State | aw and shall be paid into the

city, borough, incorporated town, township or county

treasury, or to the State Treasury through the Departnent of

Revenue, dependi ng upon the | ocation of the retail food

(i) For licensure of a retail food facility that has

not been previously licensed, and that i s owner operated,

and that has a seating capacity of |ess than 50: $103.

(ii) For licensure of a retail food facility that

has not been previously licensed and that i s not

descri bed i n subparagraph (i): $241.

(iii) For arenewal of a license, or for issuing a

license to refl ect a change of ownershi p: $82.

(iv) For a duplicate |license, for each RETAIL FOOD

facility |location: $14.

(v) For a tenporary license, for a retail food

facility that operates on no | ess than four and no nore

than 14 days in one physical |ocation in a cal endar year,

or for an itinerant retail food facility that operates at

a fair, festival or sinmlar tenporary event no nore than

three different tines in one cal endar year: $14.

(vi) For conducting a foll owup inspection to

deterni ne whether a nonconpliant conditi on that was

di scovered on a prior inspection has been corrected:

(A For the first such foll owup inspection

during the licensure period: $150.

(B) For a second or subsequent foll ow up

i nspection during the |licensure period: $300.

20070H1422B1885 - 7 -
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(vii) For conducting an inspection that i s not

ot herwi se requi red by the departnent, but that is

conducted at the behest of a |licensee: $150.

(MI1) FOR ANY LI CENSE DESCRI BED | N PARAGRAPHS (1) <—

THROUGH (V) THAT IS | SSUED FOR A PERI OD OF GREATER THAN

ONE_YEAR BY REGULATI ON OF THE DEPARTMENT | N ACCORDANCE

W TH SECTI ON 5705(A), THE LI CENSE FEE OTHERW SE

PRESCRI BED UNDER THOSE PARAGRAPHS SHALL BE PRORATED FOR

THE LI CENSE PERI CD

(2) Al funds coll ected by the departnent under this

subsection shall be deposited in the fund.

- (1) Renewal.--The license shall be renewed in accordance <—

with section 5705.

) (J) Miltiple RETAIL FOOD facilities.--Wenever any <—

proprietor maintains nore than one retail food facility within

this Commonweal th, the proprietor shall be required to apply for

and procure a license for each RETAIL FOOD facility. <—

8 5704. Application for |icense.

Any person owni ng or operating or desiring to operate a

retail food facility within this Commonweal th shall mnmake

application for license to the licensor on forns furni shed by

the licensor. The forns shall be uniformthroughout this

Commpnweal th and shall set forth such i nformati on as the

departnent may require, including the nane and address of the

applicant, together with all the other informati on deened

necessary to identify the applicant, provide contact infornation

for the applicant, identify the |location of the retail food

facility that is the subject of the application and facilitate

the licensor's processing of the application. Before granting

any license, the licensor shall visit and inspect the restaurant

20070H1422B1885 - 8 -
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or preni ses on which the applicant conducts or proposes to

conduct the applicant's business. The |licensor may refuse to

issue a license if the preni ses on which the applicant conducts

or proposes to conduct the applicant's business or equi pnent do

not neet the requirenents of this subchapter or the rul es and

requl ati ons of the departnent. The licensor shall state in

witing to the applicant the reason for the refusal.

§ 5705. Term of |icense.

(a) GCeneral rule.--Except as provided in subsection (b),

|i censes shall be granted for a period of one year from date of

i ssue, OR FOR ANY OTHER LI CENSE PERI OD THAT | S ESTABLI SHED BY <—

THE DEPARTMVENT THROUGH REGULATI ON AND THAT USES RI SK- BASED

FACTORS IDENTIFIED IN THE CURRENT EDI TI ON OF THE MODEL RETAI L

FOOD CODE, PUBLI SHED BY THE FOOD AND DRUG ADM NI STRATION, AS A

BASI S FOR DETERM NI NG THE APPROPRI ATE LI CENSE | NTERVAL

Application for renewal shall be made one nonth before

expiration of existing license. A license granted under the

provi sions of this subchapter shall be renewed if the nost

recent inspection by the |icensor WAS CONDUCTED W THI N THE <—

PRECEDI NG LI CENSE PERI OD AND determ ned that conditi ons

specified in section 5704 (relating to application for |icense)

with respect to the prem ses and equi pnent are ful fill ed.

(b)Y Tenporary license.--A tenporary license for a retai

food facility that operates on no | ess than four and no nore

than 14 days in one cal endar year or for a retail food facility

operating at a fair, festival or sinmlar tenporary event shal

be granted with respect to the cal endar year in which it is

i ssued.

§ 5706. Contents of |icense.

Li censes shall specify the date of issuance, the peri od which

20070H1422B1885 - 9 -
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is covered, the name of the |icensee and the place |icensed.

Li censes shall be conspi cuously displayed at all tines in the

pl ace thereby |licensed. Licenses shall not be transferable.

8 5707. Power s of departnent.

(a) Rules and reqgul ati ons. --The departnent shall make such

reasonabl e rul es and requl ati ons as nay be deened necessary for

carrying out the provisions and i ntent of this subchapter. In

pronul gati ng regul ati ons, the departnment shall be gui ded by the

nost current edition of the Mbdel Retail Food Code, published by

the United States Departnent of Health, Food and Drug

Adm ni stration. The requl atory standards establi shed by the

departnent under this section shall be the standards foll owed

and applied by any licensor with respect to retail food

facilities.

(b) Suspension or revocation of |licenses.--The depart nent

may on its own notion, or on conplaint after investigati on and

hearing at which the |licensee shall be afforded an opportunity

to be heard, suspend or revoke any |license for any viol ati on by

the |licensee or the |licensee's partner, agent, servant or

enpl oyee of the provisions of this subchapter or of any other

act relating to the public health and bei ng applicable to the

retail food facility or of the rules and requl ati ons of the

departnent or of any of the ternms, conditions or provisions of

the license by the |licensee, or any of the agents, servants or

enpl oyees of the |licensee. Notice of suspension or revocation,

and the reasons therefore, as well as any required notice of

hearing, shall be given in witing to the |licensee at the

address contained in the |license. Suspension of |license shall be

term nated when the violation for which it was i nposed has been

f ound, upon inspection, to have been corrected. Wenever a

20070H1422B1885 - 10 -
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li cense i s suspended or revoked, no part of the fee paid

therefore shall be returned to the hol der.

(c) School cafeterias.--The departnment shall provide for the

i nspecti on of school cafeterias and for trai ni ng of school

cafeteria personnel in accordance with the standards applied to

retail food facilities.

(d) Inspection.--If a licensor is required to provide the

departnent a copy of an inspection report pursuant to section

5703{e)} 5703(F) (relating to license required) and fails to <—

conply with that requirenent, the departnent may i nspect AND <—

LI CENSE the subject retail food facility, AND THE LI CENSOR THAT <—

FAILED TO COVPLY W TH THE | NSPECTI ON REQUI REMENT SHALL NOT

CHARCGE OR COLLECT ANY FEE FOR LI CENSI NG THE SUBJECT RETAI L FOOD

FACILITY. |If the departnent conducts an i nspection, it shal

pronptly provide the |licensor a copy of the inspection report.

8 5708. | nf ecti ous persons.

No proprietor shall allow any food enpl oyee, fam |y nenber or

ot her person, including the proprietor, to be in a retail food

facility if that person has an i nfecti ous or comuni cabl e

di sease, as prohi bited under the act of April 23, 1956 (1955

P.L.1510, No.500), known as the D sease Preventi on and Contr ol

Law of 1955, and its attendant requl ati ons. The departnent nay

pronul gate requl ati ons with respect to specific ill nesses as

related to operations in a retail food facility as it deens

necessary for the protection of public health.

8 5709. Li nens, equi pnent and utensils.

No proprietor shall utilize any |inens, equi pnent or utensils

unl ess the |linens, equi pnent or utensils have been thoroughly

cl eansed and sanitized in the manner prescri bed by requl ati on of

t he depart nent.

20070H1422B1885 - 11 -



8 5710. Faeility RETAIL FOOD FACI LI TY and enpl oyee cl eanli ness. <—

Al retail food facilities, kitchens, dining roons and al

pl aces where foods are prepared, kept or stored shall be kept in

a clean and sanitary condition and be protected fromdust, dirt,

i nsects and vermn in the manner prescri bed by the requl ati ons

of the departnment. The cl ot hi ng and hands of enpl oyees shall at

all tines be clean and sanitary. No donestic pets or other

aninmals shall be permitted where food or drink is prepared,

handl ed or stored unless specifically pernitted or required

under the Anericans with Disabilities Act of 1990 (Public Law

101-336, 104 Stat. 327) or other Federal or State | aw. No person

shall be pernmitted to use for living or sl|leeping purposes any

roomor place in any retail food facility which is reqularly and

custonmarily used for the preparati on, handling, storing or

servi ng of food.

8 5711. Toilets, sinks and drains.

Al toilets, hand-wash sinks, tubs, sinks and drains used in

or in connection with any retail food facility shall at al

tinmes be kept in a clean and sanitary conditi on.

8§ 5712. Revocati on of |icense.

Any—proprieteor—who |F A PROPRI ETOR, after investigati on nmade <—

by the licensor, has failed or refused after a reasonabl e

interval to correct conditions found to constitute a violation

of this subchapter, or of the requl ati ons of the departnent
pertaining to retail food facilities, shall—havethe <—

proprietor-sticense THE LI CENSE SHALL BE revoked. <—
§ 5713. School cafeterias.

Oficials of schools shall cooperate with the departnent in

t he conduct of school cafeteria health and safety i nspections

and shall participate in inspection services and traini ng

20070H1422B1885 - 12 -
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prograns nade avail able by the departnent.

§ 5714. Penalties.

(a) Crinminal penalty.--A person who violates any provision

of this subchapter or any rule, requl ati on, standard or order

made under this subchapter commits a sunmary of fense for the

first or second offense AND SHALL BE SUBJECT TO A FI NE NOT LESS <—

THAN $100 BUT NOT MORE THAN $300. A person who vi ol ates any

provi sion of this subchapter or any rule, reqgul ation, standard

or order nmade under this subchapter conmits a m sdeneanor of the

third degree if the violation is a third or subsequent offense

and if the violation occurs within two years of the date of the

| ast previ ous of fense.

(b)) Civil penalty.--1n addition to proceedi ng under any

other renedy available at law or in equity for a violation of

this subchapter or a rule or requl ati on adopted or any order

i ssued under this subchapter, the secretary may assess a civil

penalty not to exceed $10, 000 upon an i ndi vi dual or busi ness for

each offense. No civil penalty shall be assessed unl ess the

person charged has been gi ven notice and opportunity for a

hearing in accordance with law. In determ ning the anmount of the

penalty, the secretary shall consider the gravity of the

vi ol ati on. Whenever the secretary finds a violation which did

not cause harmto human health, the secretary may i ssue a

warning in lieu of assessing a penalty. In case of inability to

collect the civil penalty or failure of any person to pay all or

any portion of the penalty as the secretary may deterni ne, the

secretary may refer the matter to the Attorney General, who

shall recover the anpbunt by action in the appropriate court.

8§ 5715. Retail Food Facility Safety Fund.

There is hereby created a special fund in the State Treasury

20070H1422B1885 - 13 -
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to be known as the Retail Food Facility Safety Fund. Al funds

recei ved or collected by the departnment under this subchapter

shall be deposited in the fund. All npbneys in the fund and the

accrued interest are appropriated to the departnent to use to

pay any direct or incidental expense incurred in carrying out

the responsibilities of the departnent under this subchapter.

These expenses include, but are not limted to, personnel and

operating expenses.

SUBCHAPTER B

FOOD SAFETY

Sec.

5721. Short title of subchapter.

5722. Definitions.

5723. Pr ohi bited acts.

5724. Tenporary or pernmanent injunctions.

5725. Penal ti es.

5726. Det enti on and condemmati on.

5727. Tenporary pernits.

5728. Adulteration of food.

5729. M sbr andi ng of food.

5730. Regul ati ons to exenpt certain | abeling requirenents.

5731. Poi sonous or del eteri ous substances and tol erances.

5732. | nspecti on, sanpling and anal ysi s.

5733. Rul es and requl ati ons.

5734. Regi strati on of food establishnents.

5735. Product reqi strati on.

5736. Constructi on of subchapter.

5737. Acts not affected.

8 5721. Short title of subchapter.

Thi s subchapter shall be known and nay be cited as the Food
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Safety Act.

§ 5722. Definitions.

The foll owi ng words and phrases when used in this subchapter

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Color additive." A material which is a dye, pigment or

ot her substance nade by a process of synthesis or sinmlar

artifice or extracted, isolated or otherw se derived, with or

wi thout internediate or final change of identity, froma

vegetabl e, aninmal, mneral or other source and when added or

applied to a food is capable, along or through reaction with

ot her substances, of inparting color thereto. The term i ncl udes

bl ack, white and internedi ate grays. The term does not incl ude:

(1) Any material which the Secretary of Agricul ture, by

requl ation, determnes is used or intended to be used solely

for a purpose or purposes other than col oring.

(2) Any pesticide chemcal, soil or plant nutrient or

other agricultural chenical solely because of its effect in

aiding, retarding or otherwi se affecting, directly or

indirectly, the growth or other natural physi ol ogi cal process

of produce of the soil and thereby affecting its col or,

whet her before or after harvest.

"Federal acts." The \Wol esone Meat Act (Public Law 90-201,

21 U.S.C. 8 601 et seq.), the Federal Food, Drug, and Cosnetic

Act (52 Stat. 1040, 21 U. S.C. § 301 et seq.), the Poultry

Products | nspection Act (Public Law 85-172, 21 U.S.C. 8 451 et

seq.), the Fair Packagi ng and Labeling Act (Public Law 89-755,

15 U S.C. § 1451 et seq.), the Federal |nsecticide, Fungicide,

and Rodenticide Act (61 Stat. 163, 7 U.S.C. 8 136 et seqg.) and

the Nutritional Labeling and Educati on Act of 1990 (Public Law

20070H1422B1885 - 15 -
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101-535, 104 Stat. 2353).

"Food." An article used for food or drink by humans,

i ncl udi ng chewi ng gum and articles used for conponents of any

article. The term does not include nedi ci nes and drugs.

"Food additive." A substance, the i ntended use of which

results or may reasonably be expected to result, directly or

indirectly, in its beconi ng a conponent or otherw se affecting

the characteristics of any food if the substance is not

generally recogni zed anong experts qualified by scientific

trai ni ng and expertise to evaluate its safety, as havi ng been

adequat el y shown through scientific procedures or, in the case

of a substance used in food prior to January 1, 1958, through

either scientific procedures or experi ence based on conmbn use

in food to be safe under the conditions of its intended use. The

term does not include the foll ow ng:

(1) A pesticide chemical in or on a raw aqri cul tural

(2) A pesticide chemical to the extent that it is

i ntended for use or is used in the producti on, storage or

transportati on of any raw agricultural comodity.

(3) A color additive.

(4) Any substance used in accordance with a sanction or

approval granted prior to the enactnent of this paragraph

pursuant to a statute repealed by this act, pursuant to the

Poultry Products | nspection Act (Public Law 85-172, 21 U. S.C

8 451 et seq.) or pursuant to the Wol esone Meat | nspection

Act (Public Law 90-201, 21 U S.C. § 601 et seq.).

(5) A new ani nal drug.

As used in this definition, the term "substance" includes any

substance i ntended for use in produci ng, manufacturing,
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packagi ng, processing, preparing, treating, transporting or

hol di ng food and any source of radiation i ntended for any use.

"Food establishment." A room building or place or portion

t hereof or vehicle maintai ned, used or operated for the purpose

of commercially storing, packagi ng, nmaki ng, cooking, m xing,

processi ng, bottling, baking, canning, freezing, packing or

ot herwi se preparing, transporting or handling food. The term

excludes retail food facilities, retail food establishnents,

public eating and drinking places and those portions of

establ i shnents operati ng exclusively under mlk or m |k products

"Imtation food." A food that is a substitute for and

resenbl es another food but is nutritionally inferior to that

"Label." A display of witten, printed or graphic matter

upon the i nmedi ate contai ner of any food. The term"i nmedi ate

contai ner" does not include package |iners.

"Labeling." Al labels and other witten, printed or qgraphic

matter upon a food or any of its contai ners or w appi ngs.

"Package." Any container or wapping in which food is

encl osed for delivery or display to retail purchasers. The term

does not include the foll ow ng:

(1) Shi ppi ng contai ners or w appi ngs for the

transportati on of food in bulk or guantity to nmanufacturers,

packers or processors or to wholesale or retail distributors.

(2) Shi ppi ng contai ners or wappi ngs used by retail ers

to ship or deliver food to retail custoners, if the

contai ners or wappi ngs bear no printed matter pertaining to

(3) Containers used for tray pack displays in retai
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est abl i shnents.

(4) Transparent contai ners or w appi ngs whi ch do not

bear witten, printed or graphic matter whi ch obscures

i nformati on required to be di splayed on the | abel.

"Pesticide chemcal." A substance used in the production,

storage or transportation of raw aqgricultural commobditi es whi ch,

alone or in chem cal conbination or fornulation with one or nore

ot her substances, is a pesticide within the neani ng of the act

of March 1, 1974 (P.L.90, No.24), known as the Pennsyl vani a

Pestici de Control Act of 1973.

"Principal display panel." A part of a | abel that is nost

likely to be displayed, presented, shown or exan ned under

nornmal and customary conditi ons of display for retail sale and

is |large enough to accommpdate all the nmandatory i nfornmati on

required to be placed on the | abel.

"Public eating and drinking place." As defined in section

5702 (relating to definitions).

"Raw agricultural commpdity." A food in its raw or natural

state, including all fruits which are washed, col ored or

otherwi se treated in their unpeeled, natural formprior to

"Retail food establishnent." As defined in section 5702

(relating to definitions).

"Retail food facility." As defined in section 5702 (rel ating

to definitions).

"Secretary." Includes an authorized representative, enpl oyee

or agent of the Departnent of Agricul ture.

§ 5723. Prohibited acts.

The foll owi ng acts are prohibited:

(1) WManufacture, sale, delivery, consi gnnent, bail nent,
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hol ding or offering for sale of any food that is adul terated

or m sbranded, except where a person in good faith delivers

or offers to deliver the food and furni shes shi ppi ng

docunents to the secretary.

(2) Adulteration or m sbrandi ng of any food.

(3) Knowingly receiving in commerce any food which is

adul terated or m sbranded and the delivery or proffered

delivery thereof for pay or otherw se.

(4) Sale, delivery for sale, holding for sale or

offering for sale any article in violation of section 5731

(relating to poi sonous or del eterious substances and

t ol er ances).

(5) Refusal to permt during normal busi ness hours entry

to, inspection of or taking of a sanple or access to or

copyi ng of any record at a food establishnent as authori zed

under section 5732(a)(2) and (3) (relating to inspection,

sanpl i ng and anal ysi s).

(6) Renpval or disposal of a detained or enbargoed food

article in violation of section 5726 (relating to detention

and condemmati on).

(7)) Alteration, nmutilation, destruction, obliteration or

renoval of the whole or any part of the |abeling of a food or

the doing of any other act with respect to a food, if the act

is done while the food is held for sale and results in the

f ood bei ng adul terated or m sbranded.

(8) Forging, counterfeiting, sinmulating, fal sely

representing or using w thout proper authority any nmark,

stanp, tag, |abel or other identification device authorized

or required by requl ati on pronul gated under this subchapter.

(9) Use by any person to his own advantage or revealing,
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other than to the secretary or the courts when relevant in

any judicial proceeding under this subchapter, of any

i nformati on acquired under authority of this subchapter

concerni ng any nethod or process which, as a trade secret or

confidential trade information, is entitled to protection.

(10) Holding of any potentially hazardous food as that

termis defined in the nobst current edition of the Model

Retail Food Code, published by the Food and Drug

Admi ni stration, at unsafe tenperatures in violation of an

applicable reqgul ati on i ssued under this subchapter.

(11) Failure to reqgister with the departnent under the

provi sions of section 5734 (relating to reqgi stration of food

est abl i shnent s).

(12) Use of wordi ng which incorrectly indicates or

inmplies that a | abel or product has recei ved approval of the

departnent. A food establishnent may not claimregi strati on

either upon its | abel or package or otherw se, except as

provided in section 5735 (relating to product registration).

(13) Sale of confectionery containing al cohol at a | evel

above one-half of 1% by vol une.

(14) Failure by a carrier to make records show ng the

nmovenent in commerce of any food or the hol di ng thereof

during or after the novenent and the quantity, shipper and

consi gnee thereof available for one year after the initial

date of novenent of the food in commerce.

26 § 5724. Tenporary or permanent injunctions.

27
28
29
30

In addition to any other renedies provided in this

subchapter, the secretary may apply to the Commonweal th Court or

to any other court having jurisdiction for a tenporary or

permanent i njunction restraining a person fromviolating this
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subchapter or any reqgul ati on adopted under this subehapter— <—
regardless—of whether thereexistsanadeguate repepdy—at—taw-
SUBCHAPTER. <

§ 5725. Penalties.

(a) Crinminal penalties.--A person who violates any provision

of this subchapter or any rule, requl ati on, standard or order

made under this subchapter commits a sunmary of fense for the

first or second offense. A person who violates this subchapter

or any rule, requl ati on, standard or order made under this

subchapter commits a nm sdenmeanor of the third deqgree if the

violation is a third or subseqguent offense and if the violation

occurs wthin two yvears of the date of the | ast previ ous

of f ense.

(b)) Civil penalties.--In addition to proceedi ng under any

other renedy available at law or in equity for a violation of

this subchapter, or a rule or requl ati on adopted or any order

i ssued under this subchapter, the secretary may assess a civil

penalty not to exceed $10, 000 upon an i ndi vi dual or busi ness for

each offense. No civil penalty shall be assessed unl ess the

person charged has been gi ven notice and opportunity for a

hearing in accordance with law. In determ ning the anmount of the

penalty, the secretary shall consider the gravity of the

vi ol ati on. Whenever the secretary finds a violation which did

not cause harmto human health, the secretary nmay i ssue a

warning in lieu of assessing a penalty. In case of inability to

collect the civil penalty or failure of any person to pay all or

any portion of the penalty as the secretary may deterni ne, the

secretary may refer the matter to the Attorney General, who

shall recover the anpbunt by action in the appropriate court.

(c) Quaranty. --
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(1) No prosecution shall be sustai ned under the

provi sions of this subchapter for the nmanufacture, delivery,

consi gnnent, bailnent, holding or sale of or offering for

sal e, exposing for sale or having in possession with intent

to sell any adulterated or m sbranded article agai nst a

person fromwhomthe article of food, sanple or portion was

obtai ned by the departnent if the person can establish a

guaranty to the effect that the article of food i s not

adul terated or m sbranded within the neaning of this

subchapter, was adul terated or mnmi sbranded prior to coni ng

into the possession of the person and the person did not know

or have reason to know of the adulterati on or m sbrandi ng or

was adulterated or m sbranded after if left the possessi on

and control of the person. The guaranty nust be signed by the

suppl i er, manufacturer, whol esal e deal er, jobber or

distributor fromwhomthe articles of food were purchased or

(2) The guaranty to afford protection shall contain the

name and address of the supplier, manufacturer, whol esal e

deal er, jobber or distributor making the sale of the article

of food to the person holding the quaranty. A supplier,

manuf act urer, whol esal e deal er, jobber or distributor qiving

a quaranty under the provisions of this subchapter nay be

hel d responsi bl e and nmay be proceeded agai nst for the

adul teration or msbranding of any article of food sold under

the guaranty and shall be subject to the penalties provided

for violation of this subchapter. A guaranty shall not

operate as a defense to prosecution for a violation of the

provi sions of this subchapter if the person hol ding the

guaranty continues to sell the sane food after witten or
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printed notice fromthe secretary that the article is

adul terated or m sbranded within the neaning of this

subchapter. However, if the person violated the provisi ons of

this subchapter by having stored, transported, exposed or

kept the article in a way or manner to render it di seased,

cont ani nated or unwhol esone, the person may be proceeded

agai nst for a violation.

(d) Mnor violations.--Nothing in this subchapter shall be

construed as requiring prosecution or institution of a

proceedi ng under this subchapter for m nor violations of this

subchapter if the secretary believes that the public interest

will be adequately served in the circunstances by a suitable

witten notice or warning.

8§ 5726. Det enti on and condemmati on.

(a) WMarking detained food. --Wenever the secretary has

pr obabl e cause to believe that food is adul terated or

m sbranded, the secretary shall affix to the contai ner or

wrapping a tag or other marking. The tag or nmarking shall give

noti ce that:

(1) The food may be adul terated or ni sbranded and shal

be det ai ned.

(2) It is unlawful to renpve the food fromthe food

establi shnent or to di spose of it w thout approval of the

(b)Y Determ nation and appeal .--The secretary shall deterni ne

whet her a food detai ned under this subchapter nay be sol d,

delivered, consigned, held or offered for sale as is or whether

it shall be rel abel ed, reprocessed or destroyed within 40 days

of issuance of the detention order. Any determnination by the

secretary that the food shall be rel abel ed, reprocessed or
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destroyed shall be subject, within 30 days of the deternination,

to appeal by the owner or operator of the food establishnent or

t he manufacturer or owner of the food to the court of conmobn

pl eas of the county in which the food was | ocated. The detention

order shall expire after five worki ng days fromthe i ssuance of

the order, unless the secretary confirns the order. The order

shall clearly and concisely state the facts on which it is

(c) Relabeling.--1f the secretary deternines that the

adul teration or msbrandi ng can be corrected by a proper | abel

or reprocessing and the determ nation i s not appealed within the

tine permtted, the secretary may direct that the food be

rel eased to the claimant to | abel or process under the

supervi sion of the secretary. The rel abel ed or reprocessed food

shall not be released into the nmarket until the secretary has

executed an order indicating that the food is no | onger in

violation of this subchapter.

(d) Oder for destruction.--Food detai ned under this

subchapter shall be destroyed by the owner under the supervision

of the secretary, if the secretary deternines that the food is

unfit for human consunpti on and the food cannot be reconditi oned

so as to be nmade fit for human consunpti on and the determn nati on

is not appealed within the tine permtted. Food detai ned under

this subchapter nay be used as aninal feed or for other

beneficial use, provided that such use is in conpliance with

ot her applicable statutes, rul es, requl ati ons, standards and

orders. The owner shall pay all costs of destruction.

8 5727. Tenporary pernits.

Tenporary pernits granted by Federal agencies for interstate

shi pnent of experinental packs of food varying fromthe
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requi renents of definitions and standards of identity in Federal

acts shall be effective in this Commonweal th under the

conditions provided in the permts unless—disapproved by the
secretary. The secretary nmay i ssue intrastate pernits where they

are necessary to the conpletion of an i nvesti gati on and where

the interests of consuners are saf eqguarded for foods not

conplying with definitions, standards of identity and State | aws

and requl ations. The permts shall be for a period not to exceed

one year, although the pernmt may be extended for a period of up

to one additional year if a new standard of identity has been

applied for under section 5733 (relating to rul es and

requl ati ons). The secretary may revoke a permt after notice to

the affected party if the applicati on contai ns nm sl eadi ng

statenents or if the secretary deternines that unfair

conpetitive advantage i s gai ned through the i ssuance of the

permit or that the need no | onger exists for the permt.

§ 5728. Adulteration of food.

A food shall be deened adul terated:

(1) |If it bears or contains any poi sonous or del eteri ous

substance which nay render it injurious to health. However,

if the substance is not an added substance, the food shal

not be consi dered adulterated under this section if the

quantity of the substance in the food does not ordinarily

render it injurious to health.

(2) If it bears or contains any added poi sonous or added

del et eri ous substance which is unsafe within the meani nqg of

section 5731 (relating to poi sonous or del eteri ous substances

and tol erances). This paragraph does not apply to a pesticide

chemical in or on a raw agricultural commpdity, a food

additive or a color additive.
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(3) If it is araw agricultural comodity and bears or

contains a pesticide chemcal which is unsafe within the

meani nqg of section 5731, except that where a pesticide

chem cal has been used in or on a raw agricultural commodity

with an exenpti on granted or tol erance prescri bed under

section 5731 or under any of the Federal acts and the raw

agricultural commobdity has been subjected to processi ng such

as canni ng, cooking, freezing, dehydrating or mlling, the

resi due of the pesticide remnining in or on the processed

food shall, notw thstandi ng the provisions of section 5731

and thi s paragraph, not be deened unsafe if the residue in or

on the raw agricultural commopdity has been renoved to the

extent possible in good manufacturi ng practice and the

concentration of the residue in the processed food when ready

to eat is not greater than the tol erance prescri bed for the

raw aqgricul tural comodity.

(4) It if bears or contains any food additive which is

unsafe within the meani ng of section 5731 or under any of the

Federal acts.

(5) If it consists in whole or in part of any di seased,

contanmi nated, filthy, putrid or deconposed substance or is

ot herwi se unfit for food.

(6) It is has been produced, prepared, packed or held

under unsanitary conditions so that it nay have becone

contaninated with filth or may have been rendered di seased,

unwhol esone or injurious to health.

(7) If it is, in whole or in part, the product of a

di seased ani mal or of an ani mal which has di ed ot herw se than

by sl aughter.

(8) If its container is conposed, in whole or in part,
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1 of any poi sonous or del eterious substance which may render

2 the contents injurious to health, unless the container is

3 fabricated or nmanufactured with good manufacturing practice

4 as that standard is defined and delineated by any of the

5 Federal acts and their reqgulations.

6 (9) If it has been intentionally subjected to radiation,
7 unl ess the use of the radiation was in confornmty with a

8 requl ation or exenption in effect under section 5731 or under
9 one of the Federal acts.

10 (10) If:

11 (i) any valuable constituent has been, in whole or
12 in part, omtted or abstracted therefrom

13 (ii) any substance has been substituted wholly or in
14 part;

15 (iii) damage or inferiority has been concealed in

16 any nmnner; or

17 (iv) any substance has been added thereto or m xed
18 or _packed so as to increase its bulk or weight or reduce
19 its quality or strength or nmake it appear better or of
20 greater value than it is.
21 (11) If it bears or contains any color additive which is
22 unsafe within the neaning of section 5731 or under one of the
23 Federal acts.
24 (12) If it bears or contains eggs processed by or egg
25 products derived froma nmanufacturing, processing or
26 preparing nethod wherein whole eggs are broken using a
27 centrifuge-type egg breaking machine that separates the egg's
28 liquid interior fromthe shell.
29 § 5729. M sbranding of food.
30 (a) General rule.--A food shall be m sbranded:
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(1) If its labeling is false or msleading in any way.

(2) If it is offered for sale under the nane of another

(3) If it is an imtation of another food, unless its

| abel bears, in type of uniformsize and proni nence, the word

"imtation" and, imedi ately thereafter, the name of the food

that i s simnmul at ed.

(4) If its container is so made, forned or filled as to

be m sl eadi ng.

(5) If it is in a package that does not bear a | abel

cont ai ni ng:

(i) The nane and pl ace of busi ness of the

manuf acturer, packer or distributor.

(ii) An accurate statenent of the quantity of the

contents in terns of weight, neasure or nunerical count.

Reasonabl e vari ations are pernitted and exenpti ons as to

smal | packages shall be established in reqgul ati ons

pronul gated by the secretary.

(6) If it is represented as a food for which a

definition and standard of identity has been prescri bed by

requl ati on under this subchapter or under any of the Federal

acts, unless it conforns to the definiti on and standard and

its | abel bears the nane of the food specified in the

definition and standard and the conmmbn nanes of opti onal

i ngredi ents, other than spices, flavoring and col ori ng,

present in the food.

(7)) Unless its | abel bears the foll ow ng:

(i) The common or usual nane of the food, if any.

(ii) If nmade fromtwo or nore ingredi ents, the

commpn or usual nane of each ingredient is listed in
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descendi ng order of predon nance by wei ght, except that

spi ces, flavorings and colorings not required to be

certified under any of the Federal acts, other than those

sold as such, nmay be desi gnated as spices, flavorings and

col ori ngs wi t hout nani ng each.

(8) If it is represented for special dietary uses,

unl ess its | abel bears such i nformati on concerning its

vitamn, mneral and other dietary properties as determ ned

by requl ati on to be necessary and in order to i nform

purchasers as to its value for such use.

(9) If it bears or contains any artificial flavoring,

artifical coloring or chem cal preservative, unless it bears

| abeling stating that fact. Exenptions shall be established

by requl ations to the extent that conpliance with

requi renents of this paragraph is i npracti cable. The

provi sions of this paraqgraph or paragraphs (6) and (7) wth

respect to artificial coloring shall not apply in the case of

butter, cheese or ice cream The provisions of this paragraph

with respect to chemi cal preservatives shall not apply to a

pesti ci de chenm cal when used in or on a raw agricul tural

commpdity which is the produce of the soil.

(10) If it is a raw aqgricultural comvodity bearing or

contai ning a pesticide chem cal applied after harvest, unl ess

t he shi ppi ng contai ner of the commpdity bears | abeling which

decl ares the presence of the chem cal and the common or usual

name and function of the chemcal. A declaration shall not be

requi red when the commodity i s renoved from the shi ppi ng

container and is held or displayed for sale at retail in

accordance with the customof the trade.

(11) |If it is a color additive, unless its packagi ng and
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| abeling are in conformty with the packagi ng and | abeling

requi renents applicable to color additives in departnent

requl ati ons.

(12) |If, at the site of purchase of the particul ar food,

a sign, placard or other graphic matter relating to the food

is false or msleading in any particul ar.

(b) Exceptions.--The provi sions of subsection (a)(1) through

(11) shall not apply to the foll ow ng:

(1) Bakery goods sold at retail by the bakery directly

to the consuner in a store or narket stand operated by the

bakery. The bakery goods nust be made by the bakery, the

bakery nust guarantee that they are in conpliance with this

act in all other respects and the required information in

subsection (a)(1) through (9) nust be available to the public

at the point-of-sale.

(2) Bakery goods sold to the operators of retail food

facilities when the required i nformation in subsection (a)(1)

through (11) is available to the public on the preni ses of

the retail food facility.

(c) Nonpackaged food.--Food offered for retail sale in other

t han package form shall be acconpani ed by a sign, placard or

notice listing the ingredients in descendi ng order of

pr edoni nance by wei ght.

8 5730. Regul ati ons to exenpt certain | abeling requirenents.

The departnment shall pronul gate reqgul ati ons exenpting from

any | abeling requirenent food which is, in accordance with the

practice of the trade, to be processed, |abeled or repacked in

substantial quantities at establishnents other than those where

originally processed or packed if the food is not adul terated or

m sbranded under this subchapter upon renpval fromthe
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processi ng, | abeling or repacking establishnents.

8§ 5731. Poi sonous or del eteri ous substances and tol erances.

(a) Additions to food.--A poi sonous or del eterious substance

added to a food, except where the substance is required in its

producti on and cannot be avoi ded by good nmnufacturing practice,

shall be deened to be unsafe unl ess added in conpliance with the

Federal acts.

(b)Y Pesticide chemicals in or on raw aqgri cul tural

commpdi ti es.--A poi sonous or del eteri ous pesticide chenmical, or

any chem cal which is not generally recogni zed anong experts

qualified by scientific training and experi ence to eval uate the

safety of pesticide chemcals as safe for use, added to a raw

agricultural commodity shall be deened unsafe unl ess added in

conpliance with the Federal acts.

(c) Unsafe food additives.--A food additive shall, with

respect to any particular use or intended use, be deened to be

unsafe for the purposes of the application of section 5728(4)

(relating to adulteration of food) unless it and its intended

use conformto the terns of an exenption which is in effect

under this section or unless there is in effect, and it and its

i ntended use are in conformty with, a requl ation i ssued under

this section prescribing the conditi ons under which the additive

may be safely used. A food which is in conpliance with a

requl ation relating to a food additi ve shall not, by reason of

beari ng or containing an additive in accordance with the

requl ati ons, be considered adulterated within the nmeani nqg of

section 5728(4).

8§ 5732. | nspecti on, sanpling and anal ysi s.

(a) | nspection.--For purposes of enforcenent of this

subchapter, the secretary is authorized, upon presenting
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1 appropriate credentials to the owner, operator or agent in

2 charge:

3 (1) To enter at reasonable tines any factory, warehouse
4 or food establishnment in which food is or was manufactured,
5 processed, packed or held for introduction into conmerce or
6 to enter any vehicle used to transport or hold the food in

7 conmerce.

8 (2) To inspect at reasonable tinmes, within reasonabl e

9 limts and in a reasonabl e manner the factory, warehouse,

10 food establishnment or vehicle and all pertinent nmaterials,
11 containers and |l abeling and to obtain sanples necessary to
12 adm ni ster this subchapter.

13 (3) To have access to and to copy all records of

14 carriers show ng the novenent in commerce of any food or the
15 hol ding thereof during or after the novenent, and the

16 quantity, shipper and consignee thereof if the secretary has
17 probabl e cause to believe that the novenent or hol ding of

18 food is in violation of this subchapter or depart nent

19 requl ati ons.

20 (b) Report of inspection.--Upon conpletion of an inspection

21 of a factory, warehouse or other food establishnent and prior to

22 Jleaving the prenises, the secretary shall give to the owner

23 operator or agent in charge a witten report of the findi ngs of

24 the inspection.

25 (c) Collection of sanples.--During an i nspection of a

26 factory or other food establishnent where food i s nmanuf act ur ed,

27 processed, packed, stored or offered for sale, the secretary nmay

28 obtain a sanple of any food for such analysis as is necessary to

29 determ ne conpliance with this subchapter

30 (d) Receipt for sanples.--If the secretary has obtai ned any
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1 sanple in the course of the inspection, the secretary shall,

2 upon conpletion of the inspection and prior to |leaving the

3 premses, give to the owner, operator or agent in charge a

4 receipt describing the sanpl e obtained.

5 (e) Paynent of sanples.--The food establishnment from which

6 sanples are collected may bill the secretary for the fair narket

7 value of the sanples.

8 8 5733. Rules and requl ations.

9 (a) Nature of rules.--The secretary shall be charged wth
10 the enforcenment of this subchapter and shall pronul gate rules,
11 regqulations and food standards necessary for its proper
12 enforcenent. The rules, reqgulations and food standards shal
13 conform and shall be construed to conformw th the purposes
14 expressed in section 5736 (relating to construction of
15 subchapter). Except to the extent that they are inconsistent
16 with the regulations adopted by subsection (f), the rules,

17 regulations and food standards in effect on Septenber 2, 1994,
18 shall continue in effect unless subsequently nodified by

19 regqulations pronulgated by the secretary.

20 (b) Local inspection.--The secretary shall enter into

21 agreenents with any county, city, borough, incorporated town or
22 township of this Conmonwealth for the enforcenent of this

23 subchapter and the rules, reqgulations and food standards

24 pronul gated under this subchapter in food establishnents,

25 provided that the county, city, borough, incorporated town or
26 township satisfies the m nimum standards established by the

27 secretary and the mnimum standards required to be eligible for
28 State grants pursuant to the act of August 24, 1951 (P.L.1304,
29 No.315), known as the Local Health Adm nistration Law. Nothi ng

30 in this subchapter shall prohibit any county, city, borough,
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1 incorporated town or township which was |icensing food

2 establishnments in accordance with the Local Health

3 Administration Law on Septenber 2, 1994, fromcontinuing to

4 |license such food establishnments in accordance with the Local

5 Health Admi nistration Law. No county, city, borough,

6 incorporated town or township, shall ordain or enforce

7 requirenents of any kind or description related to sanitation,
8 food safety, inspections, standards and | abeling other than

9 those pronulgated by the secretary in accordance with this

10 subchapter or adopted in accordance with subsection (f).

11 (c) Reciprocal inspection.--The secretary is authorized to
12 enter into reciprocal agreenents with other jurisdictions to
13 insure inhabitants of this Conmonwealth that food sold in this
14 Commonweal th conplies with this subchapter and its regul ations.
15 The agreenents may be for reciprocal inspection and | abeling
16 review. The secretary nmay approve or _accept inspection and

17 labeling requirenents of other jurisdiction with respect to

18 food.

19 (d) Uniformregulation.--1n reaching agreenents with
20 counties, cities, boroughs, incorporated towns or townships and
21 reciprocal agreenents with other jurisdictions, the provisions
22 of this subchapter and its regulations shall be considered as
23 establishing uniformrequirenents and requlations for food
24 establishnments throughout this Conmonwealth as defined in
25 section 5722 (relating to definitions).
26 (e) Interagency agreenents.--Nothing in this subchapter
27 shall prohibit a Conmponweal th agency which was regul ati ng and
28 inspecting food establishnments in accordance with Subchapter A
29 (relating to retail food facility safety) on Septenber 2, 1994,

30 fromcontinuing to requlate and i nspect food establishnents in
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accordance wi th Subchapter A.

(f) Adoption of Federal requlations.--Al requl ati ons and

suppl enents thereto or revisions thereof adopted under the

Federal acts which relate to food on, before or after the

effective date of this subchapter are hereby adopted as

requl ations in this Commpbnweal th and shall remain in effect

unl ess subsequently nodified by reqgul ati ons pronul gated by the

(g) Definitions.--As used in this section, the phrase "ot her

jurisdictions" shall neans the United States of Anerica or any

state, territory or possession thereof or any other country.

8§ 5734. Regi strati on of food establishnents.

(a) GCeneral rule.--Subject to the rules and requl ati ons

adopted by the secretary, it shall be the duty of every person

operating a food establishnent within this Commonweal th to

regi ster with the secretary as a food establishnent. This

regi strati on requirenent shall not be construed to exenpt food

establi shnents fromlicensing requirenents of any county, city,

bor ough, i ncorporated town or township in accordance with the

act of Auqust 24, 1951 (P.L.1304, No.315), known as the Local

Heal th Admi ni stration Law.

(b)Y Application.--The application for regi stration shall be

made on a formto be supplied by the secretary upon request of

t he appli cant.

(c) Fee.--The reqgistration fee shall be $35 per food

est abl i shnent per vyear.

(d) Exceptions.--The follow ng are exenpt fromthe

provi sions of this section:

(1) Vehicles used prinmarily for the transportati on of

any consuner commodity in bulk or quantity to manufacturers,
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packers, processors or wholesale or retail distributors.

(2) Any food establishnent is which at | east 50% of the

commpdi ties sold were produced on the farm on which the food

establi shnent is | ocated.

3  ood bli sl : hich food I

4 : | bl . hicl I I 1
nonpotentiallyhazardous—food or beverages—are—sold-—

(e) Single food establishnent.--For purposes of this

section, food establishnents which are | ocated at the sane

address and operated by the same person shall be deened to be a

singl e food establi shnent.

8§ 5735. Product reqi strati on.

The secretary nmay pronul gate requl ati ons all owi ng f ood

establi shnents to | abel their food products as havi ng been

regi stered by the departnent. "Reg. Penna. Dept. Agr." shall be

t he approved abbreviation. This registration | abel shall be

limted to food products prepared or packed in a food

establ i shnent reqgi stered under section 5734 (relating to

regi strati on of food establishnents).

8 5736. Construction of subchapter.

(a) GCeneral rule.--The provisions of this subchapter and the

requl ati ons pronul gated under this subchapter shall be construed

in a nanner that is consistent with the Federal acts and

requl ati ons pronul gated under those acts. The secretary shal

not ordain or enforce requirenents relating to sanitation, food

safety, food standards and | abeling requirenents of any kind or

descri ption other than those provided for in the Federal acts

unl ess the proposed requl ati on neets all of the foll ow ng:

(1) is justified by conpelling and uni que | ocal
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1 condi ti ons;

2 (2) protects an inportant public interest that would

3 ot herwi se be unpr ot ect ed;

4 (3) relates to subject matter that is primarily local in
5 nature and the Federal agency with responsibility over the
6 subject matter is not exercising its jurisdiction with

7 respect to the subject matter;

8 (4) would not cause a food to be in violation of any

9 applicable requirenents under the Federal acts; and

10 (5) would not unduly burden interstate conmerce.

11 (b) Secretary to participate in rul emaking.--The secretary
12 is encouraged to participate in rul emaking under the Federal
13 acts and, if necessary, to pursue Federal rulenmaking as is

14 deened necessary for the protection of the citizens of this

15 Commonweal th through the Federal petition and rul emaking

=
»

(=]
=
o
(@]
(]
(7))
(7))

17 8§ 5737. Acts not affected.

18 Nothing in this subchapter shall be construed to abrogate or
19 supersede_any provision or requlation adopted under:

20 (1) The act of July 2, 1935 (P.L.589, No.210), referred
21 to as the MIk Sanitation Law, the act of August 8, 1961

22 (P.L.975, No.436), referred to as the MIKk Adulteration and
23 Labeling Act, and the act of Septenber 1, 1965 (P.L.420,

24 No. 215), known as The Frozen Dessert Law.

25 (2) The act of August 24, 1951 (P.L.1304, No.315), known
26 as the Local Health Administration Law, with regard to

27 licensure, requlation and inspection of a public eating or
28 drinking place, as defined in section 5702 (relating to

29 definitions), which is not a food establishnment under this
30 subchapt er
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(3) Subchapter A (relating to retail food facility

Section 2. Sections 6502, 6503, 6504, 6506, 6507, 6508,

6509, 6510 and 8101 of Title 3 are anmended to read:
§ 6502. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

["Advi sory board" or "board." The Food Enpl oyee
Certification Advisory Board.]

"Conference for Food Protection.”" An independent, nati onal

vol untary nonprofit organi zation to pronote food safety and

consuner protection. Participants in this organi zati on i ncl ude

Federal, State and | ocal requl atory agencies, universities, test

providers, certifying organi zati ons, consuner groups, food

service and retail store trade associ ati ons and RETAIL food

facility operators. The objectives of the organi zati on i ncl ude

i dentifyi ng and addressi ng food safety probl ens and pronoting

uni formty of reqgulations in food protection.

"Food establishnment.” [A room building, place or portion
t hereof or vehicle maintained, used or operated for the purpose
of selling to the public, comercially storing, packaging,
maki ng, cooking, m xing, processing, bottling, baking, canning,
freezing, packing or otherw se preparing, transporting or
handling food. The termincludes retail food stores and public
eating and drinking |icensees, except those portions of
establ i shments operating exclusively under mlk or m |k products
permts and those portions of establishnments operating
excl usi vely under USDA inspection. The term does not i ncl ude

dining cars operated by a railroad conpany in interstate
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commerce or a bed and breakfast, honestead or inn as defined in
the act of May 23, 1945 (P.L.926, No.369), referred to as the

Public Eating and Drinking Place Law.] As defined in section

5722 (relating to definitions).

"Person in charge." A person designated by a RETAI L food <—

facility operator to be present at a RETAIL food facility and <—

responsi ble for the operation of the RETAIL food facility at the <—

tinme of inspection.

["Potentially hazardous food." A food which consists in
whole or in part of mlk or mlk products, eggs, neats, poultry,
fish, shellfish, edible crustaceans or other ingredients,

i ncludi ng synthetic ingredients, and which is in a form capabl e
of supporting rapid and progressive growmh of infectious or

t oxi cogeni ¢ m croorgani sms. The term does not include foods that
have a pH level of 4.6 or below or a water activity of 0.85 or

| ess under standard conditions or food products in hernetically
seal ed containers processed to maintain comercial sterility.]

"Public eating [and] or drinking place.” A public eating or
dri nking place as defined in [the act of May 23, 1945 (P.L. 926,
No. 369), referred to as the Public Eating and Drinking Place

Law. ] section 5702 (relating to definitions).

"Retail food establishnent." As defined in section 5702

(relating to definitions).

"Retail food facility." A public eating or drinking place or

a retail food establishnent.

"Supervisory enployee.”™ [An owner or a person enployed by or

desi gnated by the business owner to fulfill the requirenments of

this chapter.] The person in charge of a retail food facility. A

person desi gnated by a retail food facility operator to be

present at a RETAIL food facility and responsi ble for the <—
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operation of the RETAIL food facility at the time of inspection.

8§ 6503. Certification [advisory board and] prograns.

(a) [Menbers of board.--The secretary shall appoint persons
to serve as nenbers of the Food Enpl oyee Certification Advisory
Board. Representatives shall be selected to represent the
following groups for a termof two, three or four years to be
determ ned by the secretary:

(1) The chairman and minority chairman of the

Agricultural and Rural Affairs Committee of the Senate or

t heir designees and the chairman and m nority chairman of the

Agricultural and Rural Affairs Commttee of the House of

Representatives or their designees.

(2) A consuner representative.

(3) The Secretary of Agriculture or the secretary's
desi gnee.

(4) Two representatives of production agriculture.

(5) Representatives, including at | east one person

recommended by each of the follow ng: Pennsylvani a

Associ ation of M|k Deal ers, Pennsyl vani a Rest aurant

Associ ation, Pennsylvania Food Merchants Associ ati on,

Pennsyl vani a Conveni ence Store Council, Pennsylvani a Bakers

Associ ation, Pennsylvani a Food Processors Associ ati on,

Nat i onal Federation of |ndependent Busi nesses, Pennsyl vania

Petrol eum Marketers & Conveni ence Store Association, Local

1776 UFCW Pennsylvani a Retail ers Association, the Licensed

Beverage Associ ation, Pennsylvania Tourism and Lodgi ng

Associ ation, Associated Petroleum I ndustries, Pennsylvania

Vet erinary Medi cal Association, County Conmm ssioners

Associ ati on of Pennsylvani a, Pennsyl vania League of Cities

and Municipalities, Pennsylvania State Associ ation of
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Bor oughs, Pennsylvania State Association of Township
Commi ssi oners, Pennsyl vania State Association of Township
Supervi sors and Pennsyl vani a School Food Service Associ ation.
At | east one representative shall have experience in the

field of public health.] (Reserved).

(b) [Chairman of board.--The secretary or the secretary's
desi gnee shall serve as the chairman of the advisory board.]

(Reserved).

(c) Certification prograns.--[The advisory board shal
review and recommend certification progranms submtted by
i ndi vi dual s or organi zations to ensure adequate training of

supervi sory enpl oyees of food establishnents.] The depart nent

shal|l recogni ze certification prograns | NCLUDI NG EXAM NATI ONS

DEVELOPED UNDER THOSE PROGRAMS that are evaluated and |isted by

an accrediting agency that has been recogni zed by the Conference

for Food Protection as conform ng to the Conference for Food

Protecti on Standards for Accreditati on of Food Protection

Manager Certification Program

(c.1) [Other duties.--For the purpose of conplying with the
requi renents of section 6504(g)(1) (relating to certification of
enpl oyees), the secretary shall convene a neeting of the

advi sory board no later than March 1, 2003.] (Reserved).

(d) Certification of supervisory enployees.--[The

supervi sory] Supervisory enployees shall be certified by the

department following [the conpletion of training prograns
recommended by the advisory board and approved by the
departnment. The departnent shall adopt food safety protection
and training standards for the certification of supervisory
enpl oyees who are responsi ble for the storage, preparation,

di splay or serving of foods to the public in establishnents
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regul ated by the departnent or |ocal health organi zations. These
standards shall be adopted by the departnment to ensure that,
upon successfully passing a test, the supervisory enpl oyee has
denonstrat ed adequate food protecti on know edge. These standards
shall also provide for a certification program which authorizes
private or public agencies to conduct and approve tests and
certify the results of these tests to the departnent. At |east
one supervisory enployee of a food establishment shall have
passed the test and received a certificate attesting thereto.
Enpl oyees shall have a period of 90 days after enploynent to

pass the required test.] denonstration of food safety protection

know edge by the successful conpletion of an aceredited <—
certificationprogram- EXAM NATI ON CONDUCTED BY OR PURSUANT TO <—
AN ACCREDI TED CERTI FI CATI ON PROGRAM RECOGNI ZED BY THE DEPARTNENT

UNDER SUBSECTION (C). A retail food facility shall have a period

of three nonths after |licensing under Ch. 57 Subch. A (rel ating

to retail food facility safety) within which to conply with this

(e) Preenption.--Except as provided in subsection (f), the
regul ati on of food safety protection and training standards for

enpl oyees of [food establishnments] retail food facilities is

preenpted by the Commonweal t h.

(f) Local programs.--Any food enployee certification program
established by a county, city, borough, incorporated town or
township prior to Septenber 1, 1994, may renmain in effect.

§ 6504. Certification of enployees.

(a) GCeneral rule.--[Food establishnents] Aretail food

facility shall maintain certification records on respective
supervi sory enpl oyees. Each [food establishnent shall enploy a

person having supervisory authority] retail food facility shal
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have a supervi sory enpl oyee who holds a valid departnent food

enpl oyee certificate present at the retail food facility at al

hours of operati on.

(b) Exam nation.--[No certificate shall be issued unless the
appl i cant has successfully conpleted a training course and
passed an exam nation recommended by the advisory board and

approved by the departnent.] (Reserved).

(c) Conpliance.--
(1) (Reserved).

(2) A [food establishnent] retail food facility exenpt

under section 6510(d) (relating to exenptions) may
voluntarily seek certification under this section.
(3) Except as provided in section 6510, conpliance with

this chapter by a [food establishnment] retail food facility

shall be mandatory. [by July 1, 2004. Section 6503(e)
(relating to certification advisory board and prograns) shal
not apply to any food establishnent prior to July 1, 2004,
unl ess that food establishnment conplies with this chapter.]

(d) Enpl oyee turnover.--[Food establishnents] Retail food

facilities which are not in conpliance because of enpl oyee
turnover or other loss of certified personnel shall have three
nmonths fromthe date of | oss of certified personnel to conply.

(e) Muaintenance and inspection of records.--Nanes and
certificate nunbers of certified personnel shall be maintained
at the place of business and shall be nade avail able for

i nspection by the departnent.

(f) Period of certification.--Certification shall be in

effect for [five years.] the certification interval prescribed

by the accredited certification programdescribed in section

6503(c) (relating to certification prograns). Renewal of
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certification shall be based on the [conpletion of courses
recommended by the advisory board and approved by the
departnment. The courses shall not include a witten

exam nation.] successful conpletion of the certification

requi renents of an accredited certificati on program as descri bed

in section 6503(c).

(g) [Training program --

(1) Training prograns to prepare candi dates for
certification exam nations and the adm nistration of the
exam nation shall be nade avail abl e t hroughout this
Commonweal t h t hrough cooperation with industry and others and
approved by the departnment. In order to neet the requirenents
of this paragraph, the departnent shall promul gate
regul ations with the approval of the board no later than July
1, 2004, which establish training prograns providing for the
foll ow ng consi derations which include:

(1) The existence and operation of a departnent-
approved enpl oyee training programon safe food handli ng
conducted by the food establishnment.

(1i) The limted handling of potentially hazardous
f ood.

(ii1) The nunmber of hours necessary to prepare
enpl oyees for safe food handling due to the food
establishment's scope of business.

(iv) The denonstration of satisfactory know edge and
proficiency in the safe handling of food as approved by
t he departnent.

(2) The departnent shall develop and admi nister a
training programfor food establishnments voluntarily seeking

certification under subsection (c)(2). The General Assenbly
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may appropriate funds to offset the cost of the programfor
food establishnments exenpt under section 6510(d).]

(Reserved).

[(h) Mtigating factor. --

(1) |If a food establishnment conplies with this chapter
t he conpliance shall be given appropriate consideration as a
mtigating factor in determning if a food establishnment
shall be assessed nore than the minimumfine or civil penalty
required by law in any action to recover fines or penalties
for a violation of the act of July 7, 1994 (P.L.421, No.70),
known as the Food Act.

(2) This subsection shall expire July 1, 2000.]

8§ 6506. Reciprocal agreenents.

(a) States.--The departnment nmay accept certifications issued

in other states that have conparabl e requirenents for
certification [provided] and the departnent and the other state
jurisdiction have entered into a reciprocal agreenent to accept
each state's certification programas neeting the provisions of
this chapter

(b)Y Local jurisdictions.--The departnent nay accept

certificates issued by a county, city, borough, incorporated

town or township under a | ocal food enpl oyee certificate program

aut hori zed under section 6503(f) (relating to certification

prograns) if the | ocal governnent jurisdiction has conparabl e

requi renents for certificati on and the departnent and | ocal

governnent jurisdiction has entered into a reciprocal aqgreenent

to accept each other's certification prograns as neeti ng the

provi sions of this chapter.

8§ 6507. Suspension of certification.

Certification nmay be suspended or revoked by the depart nment
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if the holder or person fails to conply with this or other
sanitation regulations or [the act of May 23, 1945 (P.L. 926,
No. 369), referred to as the Public Eating and Drinking Place
Law, or the act of July 7, 1994 (P.L.421, No.70), known as the

Food Act] Chapter 57 (relating to food protection). Prior to

suspensi on or revocation, the certificate holder shall be given
the opportunity for a hearing before the departnent.
§ 6508. Civil penalties.

In addition to proceedi ng under any ot her renedy avail abl e at
law or in equity for a violation of a provision of this chapter
or arule or regulation adopted thereunder or any order issued
pursuant thereto, the departnment nay assess a civil penalty not
to exceed $300 for the first offense or not to exceed $1, 000 for
subsequent of fenses upon a person or [food establishnent] retai

food facility for each offense. No civil penalty shall be

assessed unl ess the person charged has been given notice and
opportunity for a hearing on the charge in accordance with | aw.

Thi s subchapter does not enpower the | ocal health depart nent

described in |local authorities to assess the civil penalties

described in this section.

§ 6509. Fees.

(a) Change by regulation.--All fees inposed by this chapter
shall remain in effect until changed by the departnent by
regul ati on subject to the act of June 25, 1982 (P.L.633,

No. 181), known as the Regul atory Review Act. The depart nent
shal | propose to change those fees by regulation [follow ng
consultation with the advisory board].

(b) Fee for certification.--The departnment shall issue or
approve the issuance of a certification docunent to the person

upon the successful conpletion of the [approved training]
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accredited certification program A fee of $20 shall be charged

by the departnment for this service unless changed by regul ation.
(c) [Paynents to nunicipalities.--Local health departnents

created in accordance with the act of August 24, 1951 (P.L.1304,
No. 315), known as the Local Health Admi nistration Law, may
enforce the provisions of this chapter as it pertains to public
eating and drinking Iicensees. Each | ocal health depart nent
shall be reinbursed by the departnment in an anobunt equal to 50%
of the civil penalties |levied and collected by the departnent

pursuant to this chapter in each such jurisdiction.] (Reserved).

§ 6510. Exenptions.

(A) PREPACKAGED FOOD. - - [ FOOD ESTABLI SHVENTS]
(1) RETAIL FOOD FACILITIES where only commercially

prepackaged food is handl ed and sold are exenpt fromthis
chapter.

(2) RETAIL FOOD FACILITIES THAT HANDLE AND SELL FOOD

OTHER THAN COMVERCI ALLY PREPACKAGED FOOD ARE EXEMPT FROM THI S

CHAPTER DURI NG TI ME PERI ODS OR WORK SHI FTS WHEN ONLY

COMVERCI ALLY PREPACKAGED FOOD |'S SOLD.

(B) NONPOTENTI ALLY HAZARDOUS FQOOD. - - [ FOOD ESTABLI SHVENTS]

(1) RETAIL FOOD FACILITIES THAT HANDLE ONLY

NONPOTENTI ALLY HAZARDOUS food are exenpt fromthis chapter
(2) RETAIL FOOD FACILITIES THAT HANDLE AND SELL

POTENTI ALLY HAZARDOUS FOOD ARE EXEMPT FROM THI S CHAPTER

DURI NG TI ME PERI ODS OR WORK SHI FTS WHEN ONLY NONPOTENTI ALLY

HAZARDOUS FOCD |'S HANDLED AND SOLD.
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(c) Food [manufacturing facilities] establishnents.--Food

[manufacturing facilities which are engaged in the manufacture
of prepackaged foods and which do not nmanufacture potentially

hazardous food] establishnents are exenpt fromthis chapter

(d) Exenpt organizations.--Except as set forth in section
6504(c)(2) (relating to certification of enployees), the
foll ow ng organi zations are exenpt fromthis chapter:

(1) A [food establishnment] retail food facility nmanaged

by an organi zati on which is a tax-exenpt organization under
section 501(c)(3) of the Internal Revenue Code of 1986
(Public Law 99-514, 26 U.S.C. § 501(c)(3)).

(2) A [food establishnment] retail food facility nmanaged

on a not-for-profit basis by an organization which is a

vol unteer fire conpany or an anbul ance, religious,
charitable, fraternal, veterans, civic, agricultural fair or
agricultural association or any separately chartered

auxi liary of any of the above associ ati ons.

(3) A [food establishnment] retail food facility nmanaged

by an organi zati on which is established to pronote and

encourage participation and support for extracurricul ar

recreational activities for youth of primary and secondary
public, private and parochial school systens on a not-for-
profit basis.

§ 8101. [Farners' market.

For the purpose of section 14(e) of the act of July 7, 1994
(P.L.421, No.70), known as the Food Act, any building, structure
or place owned, |eased or otherw se in possession of a person or
muni ci pal corporation or public or private organization, used or
intended to be used by two or nore farners or an association of

farmers for the purpose of selling food directly to consuners

20070H1422B1885 - 48 -



1 shall

be deened to be a single food establishnment.] (Reserved).

2 Section 3. Repeals are as follows:

3 (1) The General Assenbly declares as follows:

4 (1) THE REPEAL UNDER PARAGRAPH (2)(1) 1S NECESSARY
5 BECAUSE THE FEES DESCRI BED I N THAT PROVI SI ON ARE SUPPLI ED
6 BY 3 PAC.S. CH 57 SUBCH A

7 5 (11) The repeal under paragraph 2 (2)(11)

8 i s necessary because the material is supplied by 3

9 Pa.C. S. Ch. 57 Subch. A

10 > (1'11) The repeal under paragraph 2+

11 (2)(11'1) is necessary because the material is supplied by
12 3 Pa.C.S. Ch. 57 Subch. B

13 ; —= ; : ;

14 : | I bl . | D inki I ’
15 (2) REPEALS ARE AS FOLLOWE:

16 (1) SECTION 602-A(16) OF THE ACT OF APRIL 9, 1929
17 (P.L.177, NO 175), KNOW AS THE ADM NI STRATI VE CCDE OF
18 1929, | S REPEALED

19 (1) THE ACT OF MAY 23, 1945 (P.L.926, NO 369),

20 REFERRED TO AS THE PUBLI C EATI NG AND DRI NKI NG PLACE LAW
21 is repeal ed.

22 G (111)  The act of July 7, 1994 (P.L.421, No.70),
23 known as the Food Act, is repeal ed.

24 Section 4. This act shall take effect in 60 days.
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