SENATE AMENDED

PRI OR PRI NTER S NO. 1672 PRINTER S NO. 3192

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1329 %55

| NTRODUCED BY KESSLER, FREEMAN, SAYLOR, BRENNAN, CARROLL

CREI GHTON, CURRY, EVERETT, FLECK, GALLOWAY, GERBER, GRUCELA,
HARPER, HENNESSEY, KING KORTZ, KULA, LEACH, LENTZ,

LONG ETTI, MACKERETH, MELI O MOYER, O NEILL, SEIP, K SM TH,
WATSON, MENSCH AND CALTAG RONE, MNAY 24, 2007

SENATOR REGOLA, LOCAL GOVERNMENT, | N SENATE, AS AMENDED,

FEBRUARY 6, 2008

AN ACT

Amendi ng the act of July 31, 1968 (P.L.805, No.247), entitled,

as anmended, "An act to enmpower cities of the second class A,

and third class, boroughs, incorporated towns, townships of

the first and second classes including those within a county

of the second class and counties of the second through eighth
classes, individually or jointly, to plan their devel opnment

and to govern the same by zoning, subdivision and |and

devel opnent ordi nances, planned residential devel opnment and

ot her ordi nances, by official maps, by the reservation of

certain land for future public purpose and by the acquisition

of such land; to pronpote the conservation of energy through

t he use of planning practices and to pronote the effective
utilization of renewabl e energy sources; providing for the
establ i shment of planni ng comm ssions, planning departnents,

pl anni ng conm ttees and zoni ng hearing boards, authorizing

themto charge fees, nake inspections and hold public

hearings; providing for mediation; providing for transferable
devel opnent rights; providing for appropriations, appeals to
courts and penalties for violations; and repealing acts and

parts of acts,"” PROVIDI NG FOR OPTI ONAL NOTI CE OF ORDI NANCE OR <—
DECI S| ON AND PROCEDURAL VALI DI TY CHALLENGES; further

provi di ng FOR ORDI NANCE PROVI SI ONS AND for jurisdiction of <—
the zoni ng hearing board and the court of common pleas in

chall enges to the validity of an ordi nance for procedural

defects in the process of enactnment; AND PROVI DI NG FOR TI ME <—
FOR APPEAL AND PROCEDURAL DEFECTS OF DECI SI ONS
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her eby enacts as foll ows:

SECTION 1. THE ACT OF JULY 31, 1968 (P.L.805, NO 247), KNOMWN <—
AS THE PENNSYLVANI A MUNI Cl PALI TI ES PLANNI NG CODE, REENACTED AND
AVENDED DECEMBER 21, 1988 (P.L.1329, NO 170), |IS AMENDED BY
ADDI NG A SECTI ON TO READ:

SECTI ON 108. OPTI ONAL NOTI CE OF ORDI NANCE OR DECI SI ON;

PROCEDURAL VALIDITY CHALLENGES.--(A) IT IS THE INTENT OF TH S

SECTI ON TO ALLOW OPTI ONAL_PUBLI C NOTI CE OF MUNI Cl PAL ACTION I'N

ORDER TO PROVI DE_AN OPPORTUNI TY TO CHALLENGE, | N ACCORDANCE W TH

SECTI ON 1002-A(B) OR SECTION 1002.1-A, THE VALIDI TY CF AN

ORDI NANCE OR DECI SION ON THE BASI S THAT A DEFECT | N PROCEDURE

RESULTED I N A DEPRI VATI ON OF CONSTI TUTI ONAL RI GHTS, AND TO

ESTABLI SH A PERIOD OF LI M TATI ONS FOR RAI SI NG SUCH CHALLENGES.

(B) _NOTI CE THAT MUNI Cl PAL_ACTI ON HAS BEEN TAKEN TO ADOPT_ AN

ORDI NANCE OR ENTER A DECI SI ON, REGARDLESS OF WHETHER THE

MUNI CI PAL_ACTI ON WAS TAKEN BEFORE OR AFTER THE EFFECTI VE DATE OF

TH' S SECTI ON, MAY BE PROVI DED THROUGH PUBLI CATI ON, AT ANY TI ME,

ONCE _EACH WEEK FOR TWO SUCCESSI VE WEEKS I N A NEWSPAPER OF

GENERAL _CI RCULATION IN THE MUNI CI PALI TY BY THE FOLLOW NG

(1) THE GOVERNI NG BODY COF THE MUNI Cl PALITY.

(2) INTHE CASE OF AN ORDI NANCE, ANY RESI DENT OR

LANDOMNER | N THE MUNI CI PALI TY.

(3) INTHE CASE OF A DECI SI ON, THE APPLI CANT REQUESTI NG

THE DECI SI ON OR THE LANDOMWAER OR SUCCESSOR I N | NTEREST OF THE

PROPERTY SUBJECT TO OR AFFECTED BY THE DECI Sl ON.

(G EACH NOTI CE SHALL CONTAIN THE FOLLOW NG
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(1) IF THE NOTICE RELATES TO AN ORDI NANCE:

(1) THE MUNICIPALITY' S ORDI NANCE NUMBER.

(1) A BRIEF STATEMENT COF THE GENERAL CONTENT OF THE

(I1'1) THE ADDRESS OF THE MUNI Cl PAL_BUI LDI NG WHERE

THE FULL TEXT OF THE ORDI NANCE MAY BE REVI EVED BY MEMBERS

Ok THE PUBLI C.

(2) | F THE NOTICE RELATES TO A DECI SI ON:

(1) THE NAME OF THE APPLI CANT OR OMNER OF THE

SUBJECT PROPERTY.

(1) THE STREET ADDRESS OR LOCATI ON OF THE SUBJECT

(11'1) THE FILE NUMBER OR DOCKET NUMBER OF THE

(V) THE DATE UPON WHI CH THE DECI SI ON WAS | SSUED.

(M) THE ADDRESS CF THE MUNI Cl PAL BU LDI NG WHERE THE

FULL TEXT OF THE DECI SI ON MAY BE REVI EVED BY MEMBERS OF

THE PUBLI C.

(3) IN ADDI TION TO THE REQUI REMENTS OF PARAGRAPHS (1)

AND (2), THE PUBLI CATI ON OF EACH NOTI CE AUTHORI ZED BY THE

SECTI ON SHALL CONTAIN A STATEMENT THAT THE PUBLICATION IS

| NTENDED TO PROVI DE NOTI FI CATI ON OF AN ORDI NANCE OR DECI SI ON

AND THAT ANY PERSON CLAIM NG A RIGHT TO CHALLENGE THE

VALIDITY OF THE ORDI NANCE OR DECI SI ON MUST BRI NG A LEGAL

ACTION WTH N 30 DAYS OF THE PUBLI CATI ON OF THE SECOND

(4) THE PERSON PROVI DI NG NOTI CE AS AUTHORI ZED BY THI' S

SECTI ON SHALL PROVI DE PROOF_OF PUBLI CATI ON TO THE
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MUNI Cl PALI TY ADOPTI NG THE ORDI NANCE OR DECI SI ON FOR RETENTI ON

WTH MUNI Cl PAL_ RECORDS. FAILURE TO COVPLY WTH TH S PARAGRAPH

SHALL NOT | NVALI DATE ANY NOTI CE PROVI DED | N ACCORDANCE W TH

TH'S SECTION OR THE APPLICABILITY OF THE PERIGD OF LI M TATI ON

N SUBSECTI ON (D).

(D) NOTW THSTANDI NG THI S OR ANY OTHER ACT, IN ORDER TO

PROVI DE CERTAINTY OF THE VALIDI TY OF AN ORDI NANCE OR DECI Sl ON,

ANY APPEAL OR ACTI ON CONTESTI NG THE VALIDI TY OF AN ORDI NANCE

BASED ON A PROCEDURAL DEFECT I N THE PROCESS OF ENACTMENT OR THE

VALIDITY OF A DECI SI ON BASED ON A PROCEDURAL OR SUBSTANTI VE

DEFECT SHALL BE DI SM SSED, W TH PREJUDI CE, AS UNTI MELY | F_NOT

FILED WTH N THE 30TH DAY FOLLOW NG THE SECOND PUBL| CATI ON OF

THE NOTI CE AUTHORI ZED I N THI S SECTI ON.

(E) ANY APPEAL OR ACTION FILED WTH N THE 30- DAY PERI OD

REFERRED TO I N SUBSECTION (D) SHALL BE TAKEN TO THE COURT OF

COMVON PLEAS AND SHALL BE CONDUCTED IN ACCORDANCE W TH AND

SUBJECT TO THE PROCEDURES SET FORTH IN 42 PA.C.S. 8§ 5571.1

(RELATI NG TO APPEALS FROM ORDI NANCES, RESOLUTI ONS, NMAPS, ETC.)

IN THE CASE OF CHALLENGES TO ORDI NANCES OR SECTION 1002.1-A IN

THE CASE OF CHALLENGES TO DECI Sl ONS.

(F)  VHERE NO APPEAL OR ACTI ON CONTESTI NG THE PROCEDURAL

VALIDITY OF AN ORDI NANCE OR THE PROCEDURAL OR SUBSTANTI VE

VALIDITY OF ADECISION IS FILED WTH N THE PERI OD SET FORTH I N

SUBSECTI ON (D), THE ORDI NANCE OR DECI SION SHALL BE DEEMED TO BE

REAFFI RVED AND REI SSUED ON THE DATE OF THE SECOND PUBLI CATI ON OF

THE OPTI ONAL_NOTI CE PERM TTED UNDER THI S SECTI ON.

(G _ AN APPEAL SHALL BE EXEMPT FROM THE TIME LIM TATION I N

SUBSECTION (D) ONLY I F THE PARTY BRI NG NG THE APPEAL ESTABLI SHES

THAT THE APPLI CATION OF THE TIME LI M TATION I N SUBSECTI ON ( D)

WOULD RESULT I'N AN UNCONSTI TUTI ONAL DEPRI VATI ON OF DUE PROCESS.
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1 (H_NOTHING IN THI' S SECTI ON SHALL BE CONSTRUED TO ABROGATE
2 REPEAL, EXTEND OR OTHERW SE MODI FY THE TI ME FOR APPEAL AS SET

3 FORTH I'N SECTI ON 1002- A WHERE THE APPELLANT WAS A PARTY TO

4 PROCEEDI NGS PRIOR TO THE ENTRY OF A DECI SI ON OR OTHERW SE HAD AN
5 ADEQUATE OPPORTUNITY TO BRING A TIMELY ACTION I N ACCORDANCE W TH
6 SECTION 1002-A TO CONTEST THE PROCEDURAL VALIDITY OF AN

7 ORDI NANCE OR THE PROCEDURAL OR SUBSTANTIVE VALIDITY OF A

8 DEC SION.

9 SECTI ON 2. SECTI ON 603(C) OF THE ACT, AMENDED JUNE 22, 2000
10 (P.L.495, NO 68), IS AVENDED TO READ

11 SECTI ON 603. ORDI NANCE PROVI SI ONS. --* * *

12 (© ZONI NG ORDI NANCES MAY CONTAI N

13 (1) PROVISI ONS FOR SPECI AL EXCEPTI ONS AND VARI ANCES

14 ADM NI STERED BY THE ZONI NG HEARI NG BOARD, WH CH PROVI SI ONS
15 SHALL BE I N ACCORDANCE WTH THI S ACT

16 (2) PROVI SI ONS FOR CONDI TI ONAL USES TO BE ALLOWED OR

17 DENI ED BY THE GOVERNI NG BODY [ PURSUANT TO PUBLI C NOTI CE AND
18 HEARI NG AND RECOMMENDATI ONS BY THE PLANNI NG AGENCY AND

19 PURSUANT TO EXPRESS STANDARDS AND CRI TERI A SET FORTH I N THE
20 ZONI NG ORDI NANCES. ] AFTER RECOVMENDATI ONS BY THE PLANNI NG

21 AGENCY AND HEARI NG, PURSUANT_ TO EXPRESS STANDARDS AND

22 CRITERIA SET FORTH IN THE ZONI NG ORDI NANCE. NOTI CE OF

23 HEARI NGS ON CONDI TI ONAL USES SHALL BE PROVI DED | N ACCORDANCE
24 W TH SECTI ON 908(1), AND NOTICE OF THE DECI SI ON SHALL BE

25 PROVI DED | N ACCORDANCE W TH SECTI ON 908(10). IN ALLON NG A
26 CONDI TI ONAL USE, THE GOVERNI NG BODY MAY ATTACH SUCH

27 REASONABLE CONDI TI ONS AND SAFEGUARDS, OTHER THAN THOSE

28 RELATED TO OFF- SI TE TRANSPORTATI ON OR ROAD | MPROVEMENTS, I N
29 ADDI TI ON TO THOSE EXPRESSED I N THE ORDI NANCE, AS | T MAY DEEM
30 NECESSARY TO | MPLEMENT THE PURPOSES OF THI S ACT AND THE
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1 ZONI NG ORDI NANCE

2 (2.2) PROVI SI ONS FOR REGULATI NG TRANSFERABLE DEVELOPMENT
3 RI GHTS, ON A VOLUNTARY BASI S, | NCLUDI NG PROVI SI ONS FOR THE

4 PROTECTI ON OF PERSONS ACQUI RI NG THE SAME, | N ACCORDANCE W TH
5 EXPRESS STANDARDS AND CRI TERI A SET FORTH I N THE ORDI NANCE AND
6 SECTI ON 619. 1;

7 (3) PROVI SIONS FOR THE ADM NI STRATI ON AND ENFORCEMENT OF
8 SUCH ORDI NANCES;

9 (4) SUCH OTHER PROVI SI ONS AS MAY BE NECESSARY TO

10 | MPLEMENT THE PURPOSES OF THI S ACT;

11 (5) PROVI SI ONS TO ENCOURAGE | NNOVATI ON AND TO PROMOTE

12 FLEXI BI LI TY, ECONOWY AND | NGENUI TY | N DEVELOPMENT, | NCLUDI NG
13 SUBDI VI SI ONS AND LAND DEVELCOPMENTS AS DEFI NED IN THI S ACT,

14 (6) PROVI SI ONS AUTHORI ZI NG | NCREASES | N THE PERM SSI BLE
15 DENSI TY OF POPULATI ON OR | NTENSI TY OF A PARTI CULAR USE BASED
16 UPON EXPRESSED STANDARDS AND CRI TERI A SET FORTH I N THE ZON NG
17 ORDI NANCE; AND

18 (7) PROVI SIONS TO PROMOTE AND PRESERVE PRI ME

19 AGRI CULTURAL LAND, ENVI RONMENTALLY SENSI TI VE AREAS AND AREAS
20 OF HI STORI C SI GNI FI CANCE
21 * x *
22 SECTION 3. SECTION 909.1(A) OF THE ACT IS AVENDED TO READ:
23 Section 909.1. Jurisdiction.--(a) The zoning hearing board
24 shall have exclusive jurisdiction to hear and render final
25 adjudications in the followi ng matters:
26 (1) Substantive challenges to the validity of any | and
27 use ordi nance, except those brought before the governing body
28 pursuant to sections 609.1 and 916. 1(a)(2).
29 [(2) Challenges to the validity of a | and use ordi nance
30 rai sing procedural questions or alleged defects in the
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process of enactnent or adoption which challenges shall be
rai sed by an appeal taken within 30 days after the effective
date of said ordi nance. Where the ordinance appealed fromis
the initial zoning ordinance of the nunicipality and a zoning
heari ng board has not been previously established, the appeal
rai sing procedural questions shall be taken directly to
court. ]

(3) Appeals fromthe determ nation of the zoning
of ficer, including, but not limted to, the granting or
denial of any permt, or failure to act on the application
therefor, the issuance of any cease and desi st order or the
regi stration or refusal to regi ster any nonconform ng use,
structure or |ot.

(4) Appeals froma determ nation by a municipal engi neer
or the zoning officer with reference to the adm nistration of
any flood plain or flood hazard ordi nance or such provisions
within a | and use ordi nance.

(5) Applications for variances fromthe terns of the
zoni ng ordi nance and fl ood hazard ordi nance or such
provisions within a | and use ordi nance, pursuant to section
910. 2.

(6) Applications for special exceptions under the zoning
ordi nance or flood plain or flood hazard ordi nance or such
provisions within a | and use ordi nance, pursuant to section
912. 1.

(7) Appeals fromthe determ nation of any officer or
agency charged with the adm nistration of any transfers of
devel opnent rights or performance density provisions of the
zoni ng ordi nance.

(8) Appeals fromthe zoning officer's determ nation

20070H1329B3192 - 7 -
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under section 916. 2.
(9) Appeals fromthe determ nation of the zoning officer
or nmunicipal engineer in the adm nistration of any |and use
ordi nance or provision thereof with reference to
sedi nentati on and erosion control and storm water nanagenent
insofar as the sane relate to devel opment not invol ving
Article V or VII applications.
* %
Section 2 4. Section 1002-A of the act is anended to read: <—
Section 1002-A. Jurisdiction and Venue on Appeal; Tinme for

Appeal —Procedural—defeets.--(a) Al appeals fromall |and use <—

deci sions rendered pursuant to Article I X shall be taken to the

court of common pleas of the judicial district wherein the |and

is located and shall be filed within 30 days after entry of the
decision as provided in 42 Pa.C. S. 8§ 5572 (relating to tinme of

entry of order) or, in the case of a deened decision, within 30

days after the date upon which notice of said deened decision is
given as set forth in section 908(9) of this act. IT IS THE <—

EXPRESS | NTENT OF THE GENERAL ASSEMBLY THAT, EXCEPT IN CASES IN

VH CH AN UNCONSTI TUTI ONAL DEPRI VATI ON OF DUE PROCESS WOULD

RESULT FROM I TS APPLI CATION, THE 30-DAY LIMTATION IN TH' S

SECTI ON SHOULD BE APPLIED IN ALL APPEALS FROM DECI SI ONS

(b) Challenges to the validity of a | and use ordi nance

rai si ng procedural questions or alleged defects in the process

of enactnent or adoption shall be rai sed by appeal taken

directly to the court of commopn pleas of the judicial district

in which the nunicipality adopting the ordinance is |located in

accordance with 42 Pa.C.S. 8 5571.1 (relating to appeals from

ordi nances, resolutions, nmaps, etc.).

SECTION 5. THE ACT IS AMENDED BY ADDI NG A SECTI ON TO READ: <—
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SECTI ON 1002.1-A.  TIME FOR APPEAL; PROCEDURAL DEFECTS OF

DECISIONS. --(A) TH' S SECTION SHALL APPLY TO ALL_APPEALS

CHALLENG NG THE VALIDITY OF A LAND USE DECI SION ON THE BASI S OF

A DEFECT | N PROCEDURES PRESCRI BED BY STATUTE OR ORDI NANCE.

(B) EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 108, ALL_ APPEALS

CHALLENG NG THE VALIDITY O A DECISION SOLELY ON THE BASIS CF A

DEFECT IN PROCEDURE SHALL BE FILED WTHI N THE TI ME PERI GD

PROVI DED | N SECTI ON 1002- A(A) UNLESS A PARTY ESTABLI SHES EACH OF

THE FOLLOW NG

(1) THAT THE PERSON FI LI NG THE APPEAL HAD | NSUFFI Cl ENT

ACTUAL_OR CONSTRUCTI VE NOTI CE OF THE DECI SION TO PERM T

FI LI NG AN APPEAL WTHI N THE TI ME PERI OD PROVI DED | N SECTI ON

1002-A(A). NOTICE OF A HEARING PRICR TO THE ENTRY CF A

DECI SI ON | N ACCORDANCE W TH SECTI ON 908(1), NOTICE OF A

DECI SI ON | N ACCORDANCE W TH SECTI ON 908(10) OR NOTICE CF A

DEEMED DECI SI ON PROVI DED | N ACCORDANCE W TH THI S ACT SHALL

ESTABLI SH CONSTRUCTI VE _NOTI CE AS A VMATTER OF LAWIN ANY

APPEAL _UNDER THI S SECTI ON.

(2) THAT BECAUSE OF THE | NSUFFI Cl ENT_ACTUAL OR

CONSTRUCTI VE _NOTI CE OF THE DECI SI ON, THE APPLI CATI ON OF THE

TIME LIMTATION I N SECTION 1002- A(A) WOULD RESULT I N AN

| MPERM SSI BLE DEPRI VATI ON OF_ CONST! TUTI ONAL_RI GHTS.

(C©) APPEALS UNDER THI S SECTION SHALL ONLY BE PERM TTED BY AN

AGGRI EVED PERSON WHO CAN ESTABLI SH THAT RELI ANCE ON THE VALIDI TY

OF THE CHALLENGED DECI SION RESULTED OR COULD RESULT IN A USE OF

PROPERTY THAT DI RECTLY AFFECTS SUCH PERSON S SUBSTANTI VE

PROPERTY RI GHTS.

(D) NO DECI SI ON CHALLENGED I N AN APPEAL PURSUANT TO THI' S

SECTI ON SHALL BE DEEMED VO D FROM | NCEPTI ON EXCEPT AS FOLLOWE:

(1) INTHE CASE OF AN APPEAL BROUGHT WTHI N THE TI ME

20070H1329B3192 - 9 -
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PERI OD PROVI DED I N SECTI ON 1002- A(A), THE PARTY ALLEG NG THE

DEFECT MUST MEET THE BURDEN OF PROVI NG THAT THERE WAS A

FAI LURE TO STRICTLY COVPLY W TH PROCEDURE.

(2) INTHE CASE OF AN APPEAL EXEMPT FROM THE TI ME PERI CD

PROVI DED | N SECTI ON 1002- A(A)  OR BROUGHT PURSUANT TO SECTI ON

108, THE PARTY ALLEG NG THE DEFECT MUST MEET THE BURDEN OF

PROVI NG THAT BECAUSE OF THE ALLEGED DEFECT | N PROCEDURE

(1) THE PUBLI C WAS DENI ED NOTI CE SUFFI Cl ENT _TO

PERM T PARTI Cl PATI ON I N THE PROCEEDI NGS PRI OR TO THE

ENTRY OF THE DECI SI ON TO THE EXTENT SUCH PARTI Cl PATI ON

WAS AUTHORI ZED BY STATUTE OR ORDI NANCE; OR

(1) THOSE WHOSE SUBSTANTI VE PROPERTY RI GHTS WERE OR

COULD BE DI RECTLY AFFECTED BY THE ENTRY OF THE DECI S| ON

VWERE DENI ED AN OPPORTUNI TY TO PARTI Cl PATE | N PROCEEDI NGS

PRIOR TO THE ENTRY OF THE DEC Sl ON.

(E) SUBSTANTI AL_COVPLI ANCE W TH NOTI CE OF A HEARI NG REQUI RED

PRIOR TO THE ENTRY OF A DECI SI ON I N ACCORDANCE W TH SECTI ON

908(1) SHALL ESTABLI SH NOTI CE ADEQUATE TO PERM T PUBLI C

PARTI Cl PATION AS A MATTER OF LAWIN ANY APPEAL UNDER THI' S

(F) AN ADJUDI CATI ON THAT A DECISION | S VO D FROM | NCEPTI ON

SHALL NOT_ AFFECT ANY PREVI OQUSLY ACQUI RED RI GHTS OF PROPERTY

OMERS WHO HAVE EXERCI SED GOOD FAI TH RELI ANCE ON THE VALIDITY OF

THE DECI SI ON PRI OR TO THE DETERM NATI ON.

SECTION 6. THE ADDI TI ON OF SECTI ONS 108 AND 1002.1-A OF THE
ACT SHALL APPLY BEG NNI NG ON THE EFFECTI VE DATE OF AN ANMENDVMENT
TO 42 PA.C.S. THAT PROVI DES FOR APPEALS FROM ORDI NANCES,
RESCLUTI ONS, MAPS AND SI M LAR ACTIONS OF A POLI TI CAL
SuBDI VI SI ON.
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1 Section 3 7.

Thi s act shall

t ake effect
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