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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1309 *55”

I NTRODUCED BY CALTAG RONE, BI ANCUCCI, CURRY, DelLUCA, FREENMAN
HALUSKA, JAMES, JOSEPHS, KI RKLAND, KORTZ, KULA, LEACH
SI PTROTH AND YOUNGBLOOD, MAY 18, 2007

REFERRED TO COW TTEE ON HEALTH AND HUVAN SERVI CES, MAY 18, 2007
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AN ACT
Regul ating the sale of tableware; inposing duties and

responsi bilities upon the Departnment of Health; and inposing

penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Safe
Tabl eware Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Departnent."” The Departnent of Health of the Conmonwealt h.

"Distributor.” A person who brings tableware into this
Commonweal th from anot her state for the purpose of selling it in

this Commonweal t h.

"I mporter.” A person who brings tableware into this
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Commonweal th from anot her country for the purpose of selling it
in this Commonweal t h.

"“Manuf acturer.” A person who makes tableware for the purpose
of selling it in this Commonweal t h.

"Secretary."” The Secretary of Health of the Conmonwealt h.
"Smal | business.” A manufacturer, inporter or distributor
whose gross annual revenue fromthe sale of tableware is $30, 000

or |ess.

"Tabl eware.” A glazed ceram c, enanel netalware or pewt er
article, container or utensil that nmay be used in the
preparation, serving or storage of food or drink.

Section 3. Prohibition.

No person may manufacture, process, inport, sell, deliver,
hold for sale, supply or offer for sale in this Comobnweal th
tabl eware that rel eases any |evel of |lead or cadmumin
vi ol ation of the standards set by the departnent, which shall be
at | east as stringent as the standards adopted by the Food and
Drug Adm ni stration.

Section 4. Marking of tableware required.

(a) General rule.--Except as provided in subsection (b),
each piece of tableware sold or offered for sale in this
Commonweal th shall be pernmanently and indelibly marked with the
nanme of the manufacturer or inporter responsible for the sale of
t he t abl eware

(b) Exceptions.--

(1) Subsection (a) shall not apply to any tabl eware
manuf act ured wi thout using | ead or cadm um as an
intentionally added ingredient.

(2) Subsection (a) shall not apply to any tabl eware

product that is of a peculiar structure or too small to
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enabl e the nanme of the manufacturer or inporter to be marked

t hereon pursuant to the provisions of this section, provided

that the product is:

(i) permanently and indelibly marked with a
regi stered trademark which has been filed with the
depart nment ;
(i1i) described and depicted in a certificate of
regi stration which has been filed with the departnent; or
(i1i1) part of a tableware set, one or nore pieces of
whi ch are marked pursuant to the provisions of subsection
(a).

(c) Definition.--As used in this section, the term
"permanently and indelibly marked" nmeans fired or manufactured
into glazed tabl eware.

Section 5. Administration.

The departnent shall adm nister and enforce this act. Upon
request, the departnment shall report to the General Assenbly
concerning the nunber and findings of inspections perforned and
sanpl es taken to determ ne conpliance with this act.

Section 6. Fee.

(a) Anmount.--

(1) For fiscal years 2008-2009 and 2009-2010, the
department shall levy a fee of $500 upon each manufacturer,

i mporter and distributor of tableware to be used for the

pur poses of this act, except that the departnment shall levy a

fee of $150 upon snall busi nesses.

(2) No later than July 1, 2009, the departnment shal
establish a schedule, applicable to future fiscal years,
assessing an annual fee upon manufacturers, inporters and

di stributors. The schedul e shall be based on the anticipated
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1 cost of inplenmenting and enforcing this act. The depart nent

2 shall publish the schedule as a notice in the Pennsyl vani a

3 Bul | etin.

4 (b) Interest.--A penalty of 10% per nonth shall be added to
5 fees which are not paid in a tinely manner

6 Section 7. Local health agencies.

7 The departnent may enter into an agreenment designating |ocal
8 health agencies of governnmental subdivisions as the departnent's
9 authorized agents for purposes of enforcing this act. Wen an

10 agreenent is executed pursuant to this section, the departnent
11 shall meke fee revenues available to the appropriate

12 governmental subdivision for performng duties relating to

13 enforcing this act.

14 Section 8. Powers of inspectors.

15 (a) GCeneral rule.--In order to enforce this act, an

16 authorized agent of the departnment nmay, upon presenting

17 <credentials and at a reasonable tinme, do any of the follow ng:
18 (1) Enter a factory, warehouse or establishment in which
19 t abl eware is manufactured, held, distributed, used or sold.
20 (2) Enter a vehicle that is being used to transport or
21 hol d tabl eware.
22 (3) Enter a place where tableware may be held or sold in
23 violation of this act.
24 (4) Inspect a factory, warehouse, establishnent, vehicle
25 or place in which tableware is manufactured, held,
26 transported, distributed, used or sold, and any raw, finished
27 or unfinished materials, equipnent, containers and tabl eware
28 therein. The inspection shall include a record, file, paper,
29 process, control and facility that has a bearing on whether
30 the tabl eware conplies with this act.
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(5) Secure a sanple or specinen of tableware or a
rel ease of lead or cadmumfromtableware. If an agent
obtains a sanple prior to |leaving the prem ses, the agent
shall |eave a recei pt describing the sanple obtained. The
departnment shall secure only the quantity of tableware that
i s reasonably necessary to conduct the tests to determ ne the
rel ease of | ead or cadm um as determ ned appropriate by the
depart nment.

(6) Have access to all records of carriers in comrerce
relating to novenent in commerce of tableware or the hol ding
for sale of tableware and the quantity, shipper and consignee
t her eof .

(b) Refusal to permt entry.--It is unlawful for a person to
refuse to permt entry or inspection or the taking of sanples or
ot her evidence, including photographs, to refuse access to
copyi ng of records pursuant to this act or to conceal sanples or
evi dence or wi thhold evidence concerning them
Section 9. Publication.

The departnent may publish or publicly distribute any
i nformati on regardi ng tabl eware, including results of tests and
i nvestigations, after assuring the accuracy of those tests and
investigations to the extent necessary for protection of public
heal th and consuner safety or for the protection of the consumner
from fraud.

Section 10. Sancti ons.

(a) GCvil penalty.--The departnent may i npose a civil
penal ty, payable to the departnent, upon a person who viol ates
this act or any regul ation adopted pursuant to this act in the
amount of not nore than $5,000 per day. Each day that a

vi ol ation continues shall be considered a separate violation.
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(b) Conplaint.--1f, after exam nation of a possible

violation and the facts surroundi ng that possible violation, the

department concludes that a violation has occurred, the
departnment may issue a conplaint alleging acts or failures to
act that constitute the basis for the violation and the anount
of the penalty. The conplaint shall be served upon the person
all eged to have conmtted the violation by personal service or
by certified mail and shall informthe person so served of the
right to a hearing.

(c) Hearing.--

(1) A person served with a conplaint may, within 20 days

after service of the conplaint, request a hearing by filing
with the departnent a notice of defense. A notice of defense
is deemed to have been filed within the 20-day period if it
is postmarked within the 20-day peri od.

(2) If a hearing is requested by the person, it shal
conducted within 90 days after the recei pt by the departnent
of the notice of defense. If no notice of defense is filed
wi thin 20 days after service of the conplaint, the departnent
shall issue an order setting the penalty as proposed in the
conpl aint unl ess the departnent and the person have entered
into a settlement agreenent. In that case the departnent
shall issue an order setting the penalty in the anmount

specified in the settlenent agreenent.

(3) Wen the person has not filed a notice of defense or

where the departnment and the person have entered into a
settl enent agreenment, the order shall not be subject to
review by a court or agency.

(d) Conduct of hearing.--Except as otherw se provided in

this section, a hearing required under this section shall be
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1 conducted in accordance with the provisions of 2 Pa.C S.

2 (relating to admnistrative | aw and procedure).

3 (e) Oder.--An order setting civil penalties under this

4 section shall becone effective and final upon issuance thereof,
5 and paynent shall be made within 30 days of issuance. A copy of
6 the order shall be served by personal service or by certified

7 mail upon the person served with the conpl aint.

8 (f) Appeal.--

9 (1) Wthin 30 days after service of a copy of a decision
10 i ssued by the secretary after a hearing, the person served

11 may appeal to the Conmonweal th Court.

12 (2) A person who fails to file the petition within this
13 30-day period may not chall enge the reasonabl eness or

14 validity of the decision or order of the secretary in a

15 judicial proceeding brought to enforce the decision or order
16 or for other renedies.

17 (3) In proceedings pursuant to this subsection, the

18 court shall uphold the decision of the secretary if the

19 deci sion is based upon substantial evidence in the whole
20 record.
21 (4) The filing of an appeal shall not stay a corrective
22 action required pursuant to this act or the accrual of
23 penal ti es assessed pursuant to this section.
24 (5) This subsection shall not be construed to prohibit a
25 court fromgranting appropriate relief withinits
26 jurisdiction.
27 (g) Renedies not exclusive.--The renedi es under this section
28 are in addition to and do not supersede or limt the
29 availability of other civil or crimnal renedies.
30 (h) Crimnal penalty.--1f a violation of this act is
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1 commtted after a previous inposition of a penalty under this

2 section which has becone final, if the violation was com tted
3 withintent to mslead or defraud or if the violation concerns
4 tableware primarily used by children or marketed for children,
5 the offender shall, upon conviction, be sentenced to pay a fine
6 of $10,000 or to inprisonnent for not nore than one year, or

7 Dboth.

8 Section 11. Regul ations.

9 The departnent shall promul gate such rules and regul ati ons as
10 nmay be required in order to admnister this act.

11 Section 12. Effective date.

12 This act shall take effect July 1, 2008, or inmediately,

13 whichever is later.
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