PRINTER S NO. 640

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 574 =z

| NTRODUCED BY MANN, ARGALL, BAKER, BENNI NGHOFF, BEYER
CALTAG RONE, CLYMER, COCSTA, CREI GHTON, DALEY, DeLUCA,
DENLI NGER, EACHUS, FRANKEL, FREEMAN, GALLOWAY, GODSHALL
GOCDVAN, HARRI'S, HENNESSEY, HERSHEY, HUTCHI NSON, KULA, MJRT,
MUSTI O, O NEI LL, PALLONE, PEIFER, PETRI, PETRONE, PYLE,
SCAVELLGO, SI PTROTH, SOLOBAY, STERN, SWANGER, VEREB, WALKO AND
WOINARCSKI, MARCH 6, 2007

REFERRED TO COWM TTEE ON JUDI Cl ARY, MARCH 6, 2007
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, prohibiting profits
received by third-party persons fromthe comr ssion of a
crime.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Section 8312 of Title 42 of the Pennsylvani a
Consolidated Statutes is amended to read:
§ 8312. Profits received as a result of conmm ssion of crine.
(a) GCeneral rule.--If a person has been convicted of a

crinme, every person who knowi ngly contracts for, pays or agrees

to pay any profit froma crine to that person or a third party

shall give witten notice to the [board] office of the paynent
or obligation to pay as soon as practicable after discovering
that the paynent or intended paynent is a profit froma crine.

The [board] office, upon receipt of notice of a contract, an
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agreenent to pay or paynent of profits froma crine, shal
notify all known eligible persons at their |ast known address of
t he exi stence of the profits.

(b) Right of action.--Notw thstandi ng any inconsi stent
provision of law or rules of civil procedure with respect to the
timely bringing of an action, any eligible person shall have the
right to bring a civil action in a court of conpetent
jurisdiction to recover noney damages from a person convicted of

acrinme or third party or the legal representative of that

convicted person or third party within three years of the

di scovery of any profits froma crinme. Any danages awarded in
this action shall be recoverable only up to the value of the
profits fromthe crine. If an action is filed under this
subsection after the expiration of all other applicable statutes
of limtation, any other eligible person nust file any action
for damages as a result of the crinme within three years of the
actual discovery of profits fromthe crinme or of actual notice
received fromor notice published by the [board] office of the
di scovery, whichever is later. If any profits froma crine
remain after the paynent of clainms nmade under this section, the
[ board] office shall have the right to bring a civil action
within two years in a court of conpetent jurisdiction to recover
any paynents made by the [board] office pursuant to [Article IV

of the act of April 9, 1929 (P.L.177, No.175), known as The
Adm ni strative Code of 1929,] the act of Novenber 24, 1998

(P.L.882, No.111), known as the Crine Victinms Act, and any

expenses incurred by the [board] office pursuant to [Article IV

of The Admi nistrative Code of 1929] the Crine Victins Act or
this section with regard to such crinme or the person convicted

of such cri ne.
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(c) Notice.--Upon filing an action under subsection (b), the
eligible person shall give notice to the [board] office of the

filing by delivering a copy of the conplaint to the [board]

office. The eligible person may al so give notice to the [board]

authorized to be invoked prior to the commencenent of an action.
(d) Responsibilities of [board] office.--Upon receipt of a

copy of a conplaint, the [board] office shall inmediately take
action as necessary to:

(1) Notify all other known eligible persons of the
al | eged exi stence of profits froma crinme by certified mail,
return recei pt requested, where the eligible persons' nanes
and addresses are known by the [board] office.

(2) Publish, at |east once a year for three years from
the date it is initially notified by an eligi ble person under
subsection (c), a legal notice in newspapers of general
circulation in the county wherein the crine was comrtted and
in counties contiguous to that county advising any eligible
persons of the existence of profits froma crinme. The [board]
office may in its discretion provide for additional notice as
it deens necessary.

(3) Avoid the wasting of the assets identified in the
conplaint as the newy discovered profits froma crinme in any
manner consistent with subsection (e).

(e) Oher renmedies.--The [board] office, acting on behal f of
all eligible persons, shall have the right to apply for any and
all renmedies that are al so otherw se available to an eligible
person bringing an action under subsection (b). The renedi es of

attachnment, injunction, receivership and notice of pendency
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avai |l abl e under law to an eligible person bringing an action
under subsection (b) shall also be available to the [board]
office in all actions under this subsection. On a notion for a

remedy, the noving party shall state whether any other renedy

has previously been sought in the sanme action against the sane

defendant or third party. The court may require the noving party
to el ect between those renmedies to which it would otherw se be
entitl ed.

(e.1) Receipt of victins' conpensation.--The office may seek

repaynent froman eliqgi ble person recoveri ng danages under this

section who has received an award for victins' conpensation

under the Crine Victins Act in accordance with the provisi ons of

the Crine Victins Act.

(f) Evasive action null and void.--Any action taken by any

person convicted of a crine, or by a third party subject to the

provisions of this section, whether by way of execution of a

power of attorney, creation of corporate entities or otherw se,
to defeat the purpose of this section shall be null and void as
agai nst the public policy of this Conmonweal t h.

(g) Penalties.--

(1) Any person subject to the provisions of this section

who willfully fails to do any of the following is subject to
a civil penalty of not |less than $10,000 for each offense and
not nmore than an anount equal to three times the contract
anount :

(i) submt to the [board] office a copy of the

contract described in subsection (a); or
(1i) pay over to the [board] office any noneys or
ot her consideration as required by this section.

(2) If two or nore persons are subject to the penalties
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1 provided in this section, the persons shall be jointly and

2 severally liable for the paynent of the penalty inposed.

3 (3) After notice and opportunity to be heard is

4 provi ded, the [board] office nmay by order assess the

5 penal ti es described in this section.

6 (4) If the penalties are not paid within 30 days from
7 the date of the order, any penalty assessed under this

8 section shall bear interest at the rate of 1% per nonth,

9 conmpounded nont hly.

10 (5) An action to recover a civil penalty assessed under
11 this section may be brought by the [board] office in a court
12 of conpetent jurisdiction within six years after the cause of
13 action accrues.

14 (6) Any noneys recovered under this subsection shall be
15 paid into the Crinme Victims Conpensation Fund.

16 (g9.1) Exceptions.--The provisions of this section do not

17 apply to profits received by a third party when:

18 (1) The crine was conmitted against a public figure.

19 (2) The third party receiving the profit obtains the
20 witten consent of the victimof the crine or the victinls
21 closest surviving famly nenber by blood, narriage or
22 adoption.
23 (3) The profit is generated by an item of publication.
24 The publisher shall not be required to obtain witten consent
25 of the victimof the crine or the victinms closest surviving
26 fam |y nenber by blood, nmarriage or adoption when the
27 information serving as the basis for the publication is
28 obtained fromrecords in the public domain. Nothing in this
29 subsection shall be construed to permt _or deny publication
30 by the person convicted of the crine or the |egal
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representative of that convi cted person.

(g.2) Severability.--The provisions of this section are

severable, and, if any word, phrase, cl ause, sentence,

subsection or provision of the sectionis for any reason held to

be unconstitutional, the decision of the court shall not affect

or inpair any of the remaining provisions of this section. It is

hereby declared as the leqgislative intent that this section

woul d have been adopted had such unconstituti onal word, phrase,

cl ause, sentence, subsection or provision not been included.

(h) Definitions.--As used in this section, the follow ng
wor ds and phrases shall have the neanings given to themin this
subsecti on:

["Board." The Crine Victims Conpensation Board as defi ned
in section 477 of the act of April 9, 1929 (P.L.177, No.175),
known as The Admi nistrative Code of 1929.]

"Convicted." Includes conviction by entry of a plea of
guilty or nolo contendere, conviction after trial and a finding
of not guilty due to insanity or of guilty but nentally ill.

"Eligible person.” Includes any of the follow ng persons:

(1) A direct victimof the particular crinme in question,

as ["victinml] "direct victinl is defined in section [479.1 of

the act of April 9, 1929 (P.L.177, No.175), known as The
Adm ni strative Code of 1929] 103 of the act of Novenber 24,

1998 (P.L.882, No.111), known as the Crine Victins Act.

(2) An intervenor in such crine.

(3) A surviving spouse, parent or child of a deceased
victimof or intervenor in such crine.

(4) Any other person dependent for his principal support
upon a deceased victimof or intervenor in such crine.

No person who is crimnally responsible for the crinme in
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guestion or was an acconplice of the person who is crimnally
responsi bl e shall be an eligible person.

"ltem of publication." |Includes, but is not limted to, any

item appearing in a newspaper, periodical, nmgazine, journal,

t ext book, book or other reading nmatter, film notion picture,

t el evi sion program videotape, sound recording, interview radio

programor |ive presentati on of any ki nd.

"Ofice." The Ofice of VictimServices in the Departnent of

Corrections.

"Profit froma crinme.” Includes any of the follow ng:

(1) Any property obtained through or incone generated
fromthe conm ssion of a crime of which the defendant was
convi ct ed.

(2) Any property obtained by or income generated from
t he sal e, conversion or exchange of proceeds of a crine of
whi ch t he defendant was convicted, including any gain
reali zed by such sale, conversion or exchange.

(3) Any property which the defendant obtained or incone
generated as a result of having commtted the crine of which
t he def endant was convicted, including any assets obtai ned
t hrough the use of uni que know edge obtai ned during the
commi ssion of or in preparation for the comm ssion of the
crime, as well as any property obtained by or incone
generated fromthe sale, conversion or exchange of such
property and any gain realized by such sale, conversion or
exchange.

(4) Any property, nenorabilia or incone generated from

the sal e, conversi on or exchange of such property or

menorabilia the value of which is increased by the notoriety

gai ned fromthe conm ssion of the crine, including, but not
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limted to, personal property or nenorabilia of the defendant

or personal property or nenorabilia of a third-party person

whi ch has a relationship to the def endant or the conm SSi on

of the crine.

The term shall not include any item of publication, property or

menorabilia that has expressive value or is protected by the

first anendnment to the Constitution of the United States or

i ncone generated fromany item of publication, property or

menorabilia that has expressive value or is protected by the

first anendnment.

"Public figure." The termshall include, but is not |limted

to, a person who holds any el ected or appointed public office or

any person who is deened to have been publicly fanmous or

i nf anous because of who the person is or what the person has

done prior to the conmission of the crine. The term does not

i ncl ude a person who becones publicly fanpus or infanous as a

result of the conm ssion of the crine.

"Third party." |ncludes any person except for an eliqgible

person or a person convicted of the crine.

Section 2. This act shall take effect in 60 days.
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