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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, providing for

nont esti noni al identification.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Title 42 of the Pennsyl vania Consol i dat ed
Statutes is anmended by adding a chapter to read:

CHAPTER 88

NONTESTI MONI AL | DENTI FI CATI ON

Sec.

8801. Definitions.

8802. Authority to i ssue order.

8803. Tine of application.

8804. O der of authorization to obtain nontestinoni al

i dentification.

8805. Application for order.

8806. G ounds for entry of order.

8807. | ssuance of order and effect.
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8808. Sealing of applications, orders and supporting papers.

8809. Executi on and return.

8810. Evi dence relating to ot her offenses.

8811. Nont esti noni al identification order at request of

def endant .

8812. Expungenent .

§ 8801. Definitions.

As used in this chapter, the foll owi ng words and phr ases

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se.

"Court." Any judge of the court of commpn pleas in any

county having jurisdiction wherein reasonabl e grounds exi st to

believe that a particul ar of fense has occurred.

"l nvestigative or | aw enforcenent officer." Any officer of

the United States, of another state or political subdivision

thereof or of the Commpbnweal th or political subdivision thereof,

who is enpowered by | aw to conduct investigations of or to nmake

arrests for any offense or an equivalent crine in another

jurisdiction, and any attorney authorized by |aw to prosecute or

participate in the prosecuti on of such offense.

"Nontestinonial identification." |ncludes, but shall not be

limted to, identification by fingerprints, pal mprints,

footprints, neasurenents, bl ood speci nens, uri ne speci nens,

saliva sanples, hair sanples, fingernail scrapings or other

r easonabl e physi cal or nedi cal exam nati on, handwi ti ng

exenpl ars, voice sanpl es, photographs, appearing in |ineups and

trying on articles of clothing.

"Ofense." Any crine designated under the |laws of this

Commpnweal th as puni shabl e by i npri sonnent for nore than one

year.
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"Police officers." Defined as foll ows:

(1) A person who neets the requirenments of 53 Pa.C. S. §

2167 (relating to police training).

(2) Police officers of first class citi es who have

successfully conpleted training which is substantially

equi val ent to the programunder 53 Pa.C.S. § 2167.

(3) Pennsylvania State Police officers.

(4) Police officers enployed by the Conmmbnweal th who

have satisfactorily net the requirenments of 53 Pa.C. S. §

8 8802. Authority to i ssue order.

A nontestinonial identification order authorized pursuant to

this chapter nmay be entered by any court and the nethod of

obt ai ni ng such nontesti nonial identification shall, consistent

with the purpose of the request, be the | east intrusive nethod

avai | abl e.

8 8803. Tine of application.

A request for a nontestinonial identification order may be

made prior to the arrest of a suspect, after arrest and prior to

trial or, when special circunstances of the case nmke it

appropriate, during trial.

8 8804. O der of authorization to obtain nontesti noni al

i dentification.

The Attorney General, or during the absence or incapacity of

the Attorney General a deputy attorney general designated in

witing by the Attorney General, or the district attorney or

during the absence or incapacity of the district attorney an

assistant district attorney designated in witing by the

district attorney of the county wherein an of fense has occurred,

may nake witten application to any court for an order
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aut hori zi ng any i nvesti gative or | aw enforcenent officer or

agency having responsibility for an i nvesti gation invol ving

crimnal activity to detain the person naned in the application

in order to obtain nontestinopnial identification.

8 8805. Application for order.

Each application for an order of authorization to obtain

nontesti nonial identification shall be nade in witing upon the

personal oath or affirmation of the Attorney General or a

district attorney of the county wherein the of fense has occurred

and shall contain all of the foll ow ng:

(1) A statenent of the authority of the applicant to

make such applicati on.

(2) A statenent of the identity and qualifications of

the investigative or | aw enforcenent officers or agency for

whom the authority to obtain nontestinonial identification is

(3) A sworn statenment by the investigative or | aw

enforcenent officer who has know edge of rel evant i nfornmation

justifying the application, which shall include:

(i) The identity or description of the particul ar

per son agai hst whom the order authori zi ng nontesti noni al

identification i s sought.

(ii) Details setting forth probable cause to believe

that a particul ar offense has been conm tted.

(iii) A showing that there are reasonabl e grounds,

not anounting to probable cause to arrest, to suspect

that the person naned or described in the affidavit

commtted the particul ar of f ense.

(iv) The particular type of nontestinoni al

identification sought to be obtai ned and a statenent that
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the requested nethod of obtaining the particul ar type of

nontestinopnial identification is the |east intrusive

met hod avail abl e consi stent with the purpose of the

(4) A conplete statenent of the facts concerni ng al

previ ous applications, known to the applicant, nmade to any

court for authorization to obtain nontesti noni al

identification involving the sane of fense, and the acti on

taken by the court on each such applicati on.

(5) A proposed order of authorization for consideration

by the court.

(6) Such additional testi nbny or docunentary evidence in

support of the application as the court nmay require.

8 8806. Grounds for entry of order.

(a) Gounds for entry of order.--Upon considerati on of an

application, the court shall enter an ex parte order, as

requested or as nodified, directing any police officer to detain

the person or persons naned in the application for the purpose

of obtaining the court-ordered nontesti nopnial identificati on and

that the requested nontestinonial identification be obtained

anywhere within this Commonwealth fromthe persons identified or

described, only if the court deternines on the basis of the

facts submtted by the applicant that all of the foll ow ng

condi ti ons exi St:

(1) There is probable cause to believe that the

particul ar of fense has been conm tted.

(2) There are reasonabl e grounds, not anpunting to

pr obabl e cause to arrest, to suspect that the person naned or

described in the application commtted the particul ar
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(3) The results of the requested nontestinoni al

identification will be of material aid in determ ni ng whet her

the person naned in the application conmtted the offense.

(4) |In the case of an application for an order to obtain

nontestinobnial identification froma person who was t he

subj ect of a previous application or order issued pursuant to

this chapter, that the current application is based upon new

evidence or information different fromand in addition to the

evidence or information offered to support the prior order,

regardl ess of whether such evidence was derived from prior

orders or from other sources.

(b) Corroborative evidence.--As part of the consi derati on of

an application in which there is no corroborative evi dence

offered, the court nmay inquire in canera as to the identity of

any informants or any other additional information concerning

t he basis upon which the investigative or | aw enforcenent

officer or agency has applied for the order of authorization

which the court finds relevant in order to detern ne whether to

i ssue an order. Any corroborative evidence relied upon by the

court in making its determ nati on shall be docunmented and

attached as an addendumto the application.

8§ 8807. | ssuance of order and effect.

(a) Authorizing orders.--Each order authorizing that

nontesti nonial identificati on be obtai ned shall state the

(1) The identity of the investigative or | aw enforcenent

officers or agency to whomthe authority to obtain

nontestinpbnial identification is gi ven and the nane and

official identity of the person who nade the applicati on.

(2) The identity or description of the particul ar person
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whom t he order authorizes to be taken into custody for the

pur pose of obtaini ng nontesti nonial identification.

(3) A particular description of the type of

nontesti nonial identification and a statenent of the

particular offense to which it rel ates.

(4) The period of tine during which the order shal

remain in effect.

(5) A nandate to the officers or agency serving the

order to detain the person nanmed or described in the order

for only such tine as is necessary to obtain the

nont esti noni al identification.

(b) Tinme limts.--

(1) No order entered under this section shall be

construed to authorize the detenti on of any individual for a

period of tine in excess of that necessary under the

ci rcunstances. The authority granted by an order issued

pursuant to this section to detain a person shall cease as

soon as practicable after the nontesti nonial identification

i s obtained.

(2) An order entered pursuant to this secti on shal

remain in effect for a period of 30 days and shall be

returned prior to its expiration. Extensions or renewal s of

such an order nmay be granted for additional periods of not

nore than 30 days each. No extension or renewal shall be

granted unl ess an application for it is made in accordance

with this chapter and the court makes the findi ngs required

by section 8806 (relating to grounds for entry of order).

(3) An order entered pursuant to this section shall be

executed in the daytine unless the i ssuing judge shal

endorse thereupon that it may be served at any tinme, because
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it appears that the person ordered to subnt to

nontestinobnial identification may flee this Commonwealth if

the order is not served forthwth.

(c) Reasonable use of force.--A police officer may enpl oy

reasonabl e force in cases where the person naned refuses to

voluntarily conply with an order issued pursuant to this

(d) Responsibility.--The order shall require the Attorney

Ceneral or the district attorney, or their designees, to be

responsi bl e for the supervi sion of the nontesti noni al

i dentification.

(e) Assistance.--Nontestinonial identification procedures

may be conducted by any investigative or | aw enforcenment officer

or other person designated by the court. An order authori zing

that nontestinonial identification be obtained shall, upon

request of the applicant or in the discretion of the court,

direct that appropri ate persons shall furnish any person

executing the order with all informati on and techni cal

assi stance necessary to acconplish obtai ni ng the nontesti noni al

identification. The court shall order that bl ood tests be

conduct ed under nedi cal supervision, and the court nay require

medi cal supervision for any other test ordered pursuant to this

chapter when such supervision is deened necessary by the court.

Any person ordered to assi st or assisting any person in

obt ai ni ng nontesti nonial identification pursuant to an order

i ssued under this chapter shall be i mune fromcivil and

crimnal liability for any assi stance so render ed.

(f) Defense.--A good faith reliance on the provisions of

this chapter shall be a conpl ete defense to any civil or

crimnal action brought under any statute agai nst any | aw
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enforcenent officer or agency obtai ni ng nontesti noni al

i dentification or conducti ng any procedure pursuant to this

chapter as well as any person who is required to provide

assi stance in obtai ning nontestinonial identification or

conducti ng any procedure pursuant to an order or upon request of

a supervising |l aw enforcenent officer

8 8808. Sealing of applications, orders and supporting papers.

Except as otherw se provided in this chapter, applications

made, orders entered and returns made pursuant to this chapter

and supporting i nfornmati on and docunents shall be seal ed by the

court and shall be held in custody as the court shall direct and

shall not be destroyed except on order of the court and in any

event shall be kept for ten years. Except as ot herw se provi ded

in this chapter, they may be di scl osed only upon a show ng of

good cause before a court of conpetent jurisdiction except that

any investigative or | aw enforcenent officer may di scl ose such

applications, orders and supporting i nformati on and docunents to

i nvestigative or | aw enforcenent officers of this or another

state, any of its political subdivisions, or of the United

States to the extent that such disclosure is appropriate to the

proper performance of the official duties of the officer nmaking

or receiving the disclosure. In addition to any renedi es and

penalties provided in this chapter, any violation of the

provi sions of this section may be puni shed as contenpt of the

§ 8809. Execution and return.

(a) Search not authorized.--Except for a protective search

f or weapons or other dangerous instrunentality, no person who i s

ordered to provide nontestinonial identification may be

searched, unless a separate search warrant has been i ssued.
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(b)Y Copy.--The investiqgative or | aw enforcenent officer

executing the order shall provide the person upon whom t he order

is executed with a copy of the order unless otherw se directed

by the court.

(c) Return to the court.--Areturn to the court issuing the

order shall be nmade by the applicant within ten days of the

expiration of the order show ng:

(1) Whether the person naned in the nontesti noni al

identification order was detai ned and, if detention occurred,

the dates and tines of any detenti on and rel ease.

(2) The results of any conpl eted nont esti noni al

i dentification procedure.

(3) The status of any ongoi hg nont esti noni al

i dentification procedures undertaken as a result of the

execution of the order and the date on whi ch the applicant

antici pates recei pt of the results of the procedures.

(4) VWhether the person naned in the nontesti noni al

identification order has been charged or arrested for the

offense identified in the order or for any other offense as a

result of any procedure conducted pursuant to the order.

(5) Whether the person naned in the nontesti noni al

identification order has been excluded as a possible

perpetrator of the offense.

(d) Final return to the court.--1f the return required under

subsection (c) indicates that the results of any nontesti noni al

identification procedure undertaken as a result of the execution

of the order have not yet been received, a final return to the

court issuing the order shall be nade by the applicant w thin

ten days of the receipt of the results of all nontesti noni al

i dentification procedures undertaken as a result of the

20070H0560B0627 - 10 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

executi on of the order show ng:

(1) The results of all nontestinonial identification

procedures undertaken as a result of the execution of the

(2) Whether the person naned in the nontesti noni al

identification order has been charged or arrested for the

offense identified in the order or for any other offense as a

result of any procedure conducted pursuant to the order.

(3) Whether the person naned in the nontesti noni al

identification order has been excluded as a possible

perpetrator of the offense.

(e) Copies to person naned.--The person naned in the

nontesti nonial identification order shall be given a copy of any

return nade pursuant to this section.

(f) Notice to person charged.--Any person, other than the

person naned in the nontestinonial identification order, who is

charged with an offense listed in the application shall be given

notice that a nontestinonial identification order was requested

under this chapter which shall contain the foll ow ng:

(1) The judicial district in which the order was

(2) The type of nontestinpnial identification requested.

(3) Whether the request was granted or deni ed.

(4) The nane of the judge assigned to revi ew the

appli cati on.

(5) |If applicable, whether the products of the

nontesti nonial identificati on procedures, and all copies

t her eof , have been expunged.

(6) Notice that the person or his attorney nay request

that the issuing court permt an in-canera revi ew of al
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records pertaining to the request which are in the custody of

the court.

8§ 8810. Evi dence relating to ot her offenses.

VWhen an i nvestigative or | aw enforcenent officer lawfully

obtains informati on pursuant to an order issued under this

chapter that relates to offenses other than those specified in

the application, the informati on and any evi dence deri ved

therefrom may be di sclosed or used in any manner appropriate to

t he proper perfornance of the official duties of the officer

lawfully obtaining the information.

8§ 8811. Nont esti noni al identification order at request of

def endant .

A person arrested for or charged with an of fense nay request

a court to order a nontestinonial identification procedure. |f

it appears that the results of specific nontesti noni al

identification procedures will be of material aid in deternining

whet her the defendant conmmitted the offense, the court shal

order the Commonweal th to conduct such identificati on procedure

under such terns and conditions as the court shall prescribe.

8§ 8812. Expungenent .

(a) GCeneral rule.--1f at the tine the final return i s nmade

pursuant to section 8809 (relating to executi on and return)

pr obabl e cause does not exist to believe that the person naned

in the order has committed the offense naned in the affidavit or

any other offense, absent good cause shown, the issuing court

shall direct, as appropriate, that the products of the

nontesti nonial identificati on procedures, and all copies

t her eof , be expunged.

(b) Oher expungenent.--1f, upon the showi ng of good cause,

the i ssuing court does not order that the products of the
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nontesti nonial identificati on procedures, and all copies

t hereof , be expunged, the person naned in the affidavit may, at

any tine, request that a rule be i ssued upon the applicant to

show cause, if any exists, why the issuing court shoul d not

direct that the products of the nontesti nonial identification

procedures and all copies thereof, be expunged. Any person

charged with an offense listed in the application shall be

provided with a copy of any rule i ssued under this subsection
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Section 2. This act shall take effect in 60 days.
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