PRI OR PRI NTER S NO. 587 PRINTER S NO. 1643

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 507 %5

I NTRODUCED BY McCALL, BENNI NGTQON, BI ANCUCCI, BUXTON,
CALTAG RONE, CAPPELLI, CARROLL, COHEN, COSTA, CURRY, DALLY,
DeLUCA, EACHUS, FABRIZI O FRANKEL, GEI ST, GERGELY, GOODVAN,
GRUCELA, HARHAI, HENNESSEY, HESS, JAMES, JOSEPHS, KENNEY,
KI NG KI RKLAND, KORTZ, KULA, LEACH, LEVDANSKY, MAHONEY
MANDERI NO, McGEEHAN, MELI O, MJUSTI O, O NEI LL, PALLONE,
PASHI NSKI, PETRONE, READSHAW REI CHLEY, SABATI NA, SANTON
SCAVELLO, SI PTROTH, SOLOBAY, STAIRS, STEIL, SURRA, J. TAYLOR
WALKO, WATSQON, J. WH TE, WOINAROSKI, YOUNGBLOCD, YUDI CHAK AND
W KELLER, MARCH 6, 2007

AS REPORTED FROM COMM TTEE ON CONSUMER AFFAI RS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MAY 22, 2007
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AN ACT
Providing for the regulation of home inprovenent contracts and
for the registration of certain contractors; prohibiting
certain acts; providing for penalties; establishing the Hone
| mprovenent CGuaranty Fund; and providing for clainms against
t he fund.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Hone
| mprovenent Consumer Protection Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:

“"Arbitration clause.”™ A process in which a neutral
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arbitrator or panel of neutral arbitrators is engaged by the
parties to settle a dispute between a contractor and an owner.

" ASSURANCE OF VCOLUNTARY COWPLI ANCE." AS DEFI NED I N SECTI ON 5
OF THE ACT OF DECEMBER 17, 1968 (P.L.1224, NO 387), KNOAN AS THE
UNFAI R TRADE PRACTI CES AND CONSUMER PROTECTI ON LAW

"Bureau." The Bureau of Consunmer Protection in the Ofice of
Attorney Ceneral.

"Certificate." A certificate of registration as a
contractor, issued by the Bureau of Consumer Protection, which
contains a registration nunber assigned by the Bureau of
Consuner Protection.

"Contractor.” Any person who owns and operates a hone
i mprovenent busi ness or who undertakes, offers to undertake or
agrees to performany home i nprovenent. The term i ncl udes a
subcontractor or independent contractor who has contracted with
a home inprovenent retailer, regardless of the retailer's net
worth, to provide home inprovenent services to the retailer's
custoners. The term does not include any of the follow ng:

(1) A person for whomthe total cash value of all of
t hat person's hone inprovenents was | ess than $5, 000 during
t he previous taxable year.

(2) A hone inprovenent retailer having a net worth of
nore than $50, 000, 000 or an enpl oyee of that retailer.
"Fund." The Home | nprovenent Guaranty Fund established in

section 13.

"Honme i nprovenent."

(1) The termincludes all of the foll ow ng done in
connection with land or a portion of the |land adjacent to a
private residence or a building or a portion of the building

whi ch is used or designed to be used as a private residence
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1 for which the total cash price of all work agreed upon

2 bet ween the contractor and owner is nore than $500.

3 (1) Repair, replacenent, renodeling, denolition

4 renoval , renovation, installation, alteration,

5 conver si on, nodernization, inprovenent, rehabilitation or
6 sandbl asti ng.

7 (i1i) Construction, replacenent, installation or

8 i nprovenent of driveways, sw nm ng pools, pool houses,

9 por ches, garages, roofs, siding, insulation, solar energy
10 systemnms, security systens, flooring, patios, fences,

11 gazebos, sheds, cabanas, |andscaping of a type that is

12 not excl uded under paragraph (2)(vi), painting, doors and
13 wi nhdows and wat er proofi ng.

14 (ti1) Wthout regard to affixation, the installation
15 of central heating or air conditioning or stormw ndows
16 or awni ngs.

17 (2) The term does not include:

18 (1) The construction of a new hone.

19 (i1i) The sale of goods or materials by a seller who
20 neither arranges to nor perfornms, directly or indirectly,
21 any work or |abor in connection with the installation or
22 application of the goods or materials.
23 (ti1) The sale of services furnished for conmercia
24 or business use or for resale, if the service takes place
25 somewhere other than at a private residence.
26 (iv) The sale of appliances, including stoves,
27 refrigerators, freezers, roomair conditioners and others
28 whi ch are designed for and are easily renovable fromthe
29 prem ses without material alteration.
30 (v) Any work perforned w thout conpensation by the
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1 owner of the owner's private residence or residential

2 rental property.

3 (vi) Any work performed by a | andscaper certified by
4 t he Departnent of Agriculture under the act of Decenber
5 16, 1992 (P.L.1228, No.162), known as the Plant Pest Act,
6 except to the extent that the work involves any of the

7 following at a private residence:

8 (A) The construction, replacenent, installation
9 or inprovenent of buildings, driveways, sw nm ng

10 pool s, porches, garages, roofs, siding, insulation
11 sol ar energy systens, security systens, flooring,

12 pati os, nondecorative fences, doors, lighting

13 systens, concrete wal kways and w ndows.

14 (B) The placenent of retaining walls, fountains
15 or drai nage systerns.

16 (vii) Emergency work pursuant to section 7 of the
17 act of Decenber 17, 1968 (P.L.1224, No.387), known as the
18 Unfair Trade Practices and Consuner Protection Law.

19 "Hone inprovenent contract.” An agreenent between a
20 contractor, subcontractor or sal esperson and an owner for the
21 performance of a hone inprovenent which includes all agreenents
22 for labor, services and materials to be furnished and perforned
23 under the contract.
24 " Owner . "
25 (1) The termincludes any of the follow ng:
26 (1) An owner of a private residence, including any
27 person aut horized by an owner to act on the owner's
28 behal f to order, contract for or purchase a hone
29 i mprovenent .
30 (ii) A person entitled to the performance of the
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1 work of a contractor pursuant to a hone inprovenent

2 contract.

3 (2) An owner of a private residence shall not be

4 required to reside in the residence to be deenmed an owner

5 under this act.

6

7

8

9

10 "Person.” An individual, partnership, limted partnership,
11 I|imted liability conpany, joint venture or corporation.

12 "Private residence.” Any of the follow ng:

13 (1) Asingle famly dwelling.

14 (2) Anmnultifamly dwelling consisting of not nore than
15 three TWO units.

16 (3) Asingle unit located within any nultifamly

17 dwel I'i ng, including condom niunms and co-op units.

18 "Special order material." Any material, product or equi pnent
19 that is not a stock itemand nust be specially ordered fromthe
20 factory or distributor and which is produced or processed for
21 the contractor for a specific hone inprovenent contract. Speci al
22 order materials are not returnable by the contractor for a
23 refund or credit and have no useful ness for other hone
24 inprovenent contracts because they are specially ordered for a
25 specific home inprovenent contract.
26 "Specifications.” The plans, detailed drawi ngs, lists of
27 materials, stated all owances or other methods customarily used
28 in the hone inprovenent industry as a whole to describe with

29 particularity the work, workmanship,
30 materials for each hone inprovenent.

20070H0507B1643 - 5 -
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" _ - -
contractual—arrangeseat—w-th—the—owner—
Section 3. Registration of contractors.

(a) GCeneral rule.--No person shall hold hinmself out as a
contractor nor shall a person perform any home i nprovenent
without first registering with the bureau as provided for in
this act.

(b) Public access to registration information.--The bureau
shall maintain a toll-free tel ephone nunber fromwhich a caller
can obtain information as to whether a contractor is registered
with the bureau pursuant to this act, as well as infornmation
that may be obtained on the bureau's website.

(c) Confidentiality of personal information.--The bureau
shall create a policy for the disclosure of personal infornmation
to the public. The bureau may not disclose to the public a
contractor's Social Security nunber, driver's |license nunber or

any confidential information prohibited by | aw FROM BElI NG <—

DI SCLOSED

(D) NO DUAL LI CENSES. - - A PERSON REG STERED, OR REQUI RED TO <—
BE REGQ STERED, AS A HOVE | MPROVEMENT CONTRACTOR UNDER THI S ACT
SHALL NOT BE ELI G BLE TO OBTAIN OR RENEW A LI CENSE UNDER ANY OF
THE FOLLOW NG
(1) The act of Decenber 12, 1980 (P.L.1179, No.219),
known as the Secondary Mrtgage Loan Act.
(2) The act of Decenber 22, 1989 (P.L.687, No.90), known

as the Mortgage Bankers and Brokers and Consuner Equity

20070H0507B1643 - 6 -



Protection Act.

(e) VLiability.--No business entity regi stered pursuant to
this act shall be relieved of responsibility under this act for
t he conduct and acts of its agents, enployees, officers or
directors, nor shall any person be relieved of responsibility
under this act by reason of his enploynent or relationship with
such business entity.

(f) Effects of unregistered status.--No unregistered
contractor shall have standing to sue, countersue or raise a
def ense of nonpaynment in any dispute arising froma hone
i mprovenent. No unregistered contractor nay file a nechanic's
lien with respect to a hone inprovenent.

Section 4. Procedures for registration as a contractor.

(a) Application.--

(1) A person shall apply to the bureau in witing, or

el ectronically via a secure Internet connection, if permtted

by the bureau, on a form provided by the bureau. The

application shall include the follow ng information:
(1) For an individual applicant, all of the
fol | ow ng:

(A) Nane.

(B) Date of birth.

(© Hone address and hone tel ephone nunber.

(D) Driver's license nunber or an identification
card issued by the state in which the individual
resides.

(E) Business nane, address and tel ephone nunber.

(F) Federal enployer identification nunber, if
avai | abl e.

(G Social Security nunber.

20070H0507B1643 - 7 -
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(H Al prior business nanmes and addresses of
home i nprovenent busi nesses operated by the
i ndi vi dual .

(i) For a GENERAL partnership applicant, all of the
OW Nng:

(A) Nane of each partner.

(B) Date of birth of each partner.

(C© Hone address and hone tel ephone nunber of
each partner.

(D) Driver's license nunber or an identification
card issued by the state in which the partner
resi des, of each partner.

(E) Partnership name, address and tel ephone
nunber .

(F) Federal enployer identification nunber, if
avai | abl e.

(G Social Security nunber of each partner.

(H Al prior business nanmes and addresses of
home i nprovenent busi nesses operated by each partner.
(ti1) For a corporation, limted liability conpany
imted partnership, all of the follow ng:

(A) Nane of each officer, MANAGER AND GENERAL
PARTNER.

(B) Date of birth of each officer, MANAGER AND
CENERAL PARTNER.

(C© Hone address and hone tel ephone nunber of
each officer, MANAGER AND GENERAL PARTNER

(D) Driver's license nunber or an identification
card issued by the state in which the effieer
I NDI VI DUAL resides, of each officer, MANAGER AND

- 8 -
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CENERAL PARTNER.
(E) Entity's nane, address and tel ephone nunber.
(F) Federal enployer identification nunber, if
avai | abl e.
(G Social Security nunber of each officer, <—
MANAGER AND GENERAL PARTNER
(H Eaeh THE NAME OF EACH director or each <—
i ndi vi dual hol ding greater than a 5% stake in the
entity.
(iv) For an out-of-State corporation, limted
liability or Iimted partnership, the nane and address of
the entity's resident agent or registered office provider
within this Coormonweal th and any regi stration nunber or
|icense nunber issued to the entity by its hone state or
political subdivision of such other state, if applicable.
(v) For a joint venture applicant, the nane, address
and tel ephone nunber of the joint venture, as well as the
name, address and tel ephone nunber of each party to the
joint venture. When the parties to a joint venture
i ncl ude business entities, the information required from
such entities pursuant to paragraph—{2)—and subsection <—
(b) shall al so be provided.
(vi) A conplete description of the nature of the
contracting business of the applicant.
(vii) A statenent whether:
(A) The individual or individuals naking
application, even if doing so as part of a business
entity application, has ever been convicted of a
crimnal offense related to a hone inprovenent

transaction, fraud, theft, a crine of deception or a

20070H0507B1643 - 9 -
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crime invol ving fraudul ent business practices, as
wel | as a statenent whether the applicant has ever
filed a petition in bankruptcy or within the |ast ten
years received a final civil judgnent entered agai nst
t he applicant or businesses in which the applicant
held an interest that was related to a hone
i mprovenent transaction.
B I L , oy I -
oy : busi b which td
Ki L . held . I I
Ked o | . L

and—if—so—the current—status—of the license—

(B) THE APPLI CANT' S CERTI FI CATE OR A SIM LAR <—
CERTI FI CATE OR LI CENSE | SSUED BY ANY OTHER STATE OR
POLI TI CAL SUBDI VI SI ON THEREOF HAS EVER BEEN REVOKED
OR SUSPENDED PURSUANT TO AN ORDER | SSUED BY A COURT
OF COVWPETENT JURI SDI CTI ON AND, | F SO, THE CURRENT
STATUS OF THE CERTI FI CATE OR SI M LAR CERTI FI CATE OR
LI CENSE. THE STATEMENT REQUI RED BY THI S CLAUSE SHALL
| NCLUDE THE SAME | NFORVATI ON W TH RESPECT TO ANY
OTHER BUSI NESS | N VHI CH THE PERSON MAKI NG APPLI CATI ON
HAS OR HAS EVER HAD AN | NTEREST.

(viii) \Whether within the |ast ten years the

i cant has ever been suspended or debarred from

icipating in any Federal, State or |ocal program

ugh whi ch PUBLI C funding or other assistance is <—
i ded to consunmers for home inprovenents.

(ix) Proof of general liability insurance covering

- 10 -
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personal injury and property danage caused by the work of
a home i nprovenent contractor.
(2) Information requested in paragraph (1)(i) through

(v) shall be for a ten-year period, prior to the tine of

regi stration. The applicant shall provide information prior

to the last ten years or as further clarification of the

information provided, if the bureau requests such

i nformati on.

(b) Reporting of nultiple registrations or |icensures.--Any
regi stered contractor in this Commonwealth who is registered or
Iicensed as a hone inprovenment contractor in any other state, or
political subdivision thereof, shall report this information to
the bureau on the initial registratien—and AND EACH bi enni al <—
regi stration application. Any disciplinary action taken in such
other jurisdiction shall be reported to the bureau on the
initial registration application or, if such action occurred
subsequent to subm ssion of an initial application, on the
bi enni al registration application or within 90 days of final
di sposition OF THE ACTI ON, whichever is sooner. Miltiple <—
registrations or licensures shall be noted by the bureau on the
contractor's registration, and such state, or political
subdi vi si on thereof, shall be notified by the bureau of any
di sci plinary actions taken against such contractor in this
Conmonweal t h.

Section 5. Application fees.

Each application for a certificate for a home inprovenent
contractor or renewal of that certificate shall be acconpanied
by a fee of $50. After conpletion of the application and paynent
of the fee, the bureau shall issue the hone inprovenent

contractor a registration certificate identifying the nane of

20070H0507B1643 - 11 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

t he individual contractor, nane and address of the business and
a registration nunber. Renewals shall be on a biennial basis.
Section 6. Proof of registration.

A contractor shall include its registration nunber in al
advertisenments, including business cards, distributed within
this Cormonwealth and on all contracts, estimates and proposal s
wi th consumers of honme inprovenent services in this
Conmonweal t h.

Section 7. Hone inprovenent contracts.

(a) Requirenents.--No hone inprovenent contract shall be
valid or enforceabl e agai nst an owner unless it:

(1) Is in witing and |egible and contains the hone

i mprovenent contractor registration nunber of the perfermng <—

contractor.

(2) |Is signed by all of the follow ng:
(1) The owner —his—agent—or—other—contracted party <—

OR H' S AGENT. <—
(i1i) The contractor or a—salespersenonbehaltofa <—
contractor H S ACENT. <—

(3) Contains the entire agreenent between the owner and

the contractor, including attached copies of all required

noti ces.
(4) Contains the date efthetransaction THE CONTRACT <—
WAS SI GNED

(5) Contains the nane, address and tel ephone nunber of
the contractor. For the purposes of this paragraph, a post
of fi ce box nunmber al one shall not be considered an address.
(6) Contains the approximte starting date and
conpl eti on date FOR THE WORK DESCRI BED | N THE CONTRACT. <—

(7) Includes a description of the work to be perforned,

20070H0507B1643 - 12 -



1 the materials to be used and a set of specifications that

2 cannot be changed without a witten change order signed by
3 t he owner and contractor.

4 (8) Includes the total sales price due under the

5 contract.

6 (9) Includes the anmount of any down paynent plus any

7 anount advanced for the purchase of special order materials.
8 The amount of the down paynent and the cost of the special

9 order materials nust be listed separately.

10 (10) Includes the nanes, addresses and tel ephone nunbers
11 of all subcontractors on the project known at the date of

12 signing the contract. For the purposes of this paragraph, a
13 post office box nunber al one shall not be considered an

14 addr ess.

15 (11) Except as provided in section 49 12, provides that
16 the contractor agrees to maintain liability insurance

17 covering personal injury in an anount not |ess than $50,0060
18 $300, 000 and i nsurance covering property danage caused by the
19 wor k of a home inprovenent contractor in an amount not |ess
20 t han $56,-660 $300, 000 and identifies the current ampbunt of
21 i nsurance coverage maintained at the time of signing the
22 contract.
23 (12) Includes the toll-free tel ephone nunber under
24 section 3(b) AND A NOTICE OF THE RI GHT OF RESCI SSI ON UNDER
25 SUBSECTI ON (B) .
26 (b) Right of rescission.--An individual signing a hone
27 inprovenment contract, except as provided in the energency
28 provisions of section 7 of the act of Decenber 17, 1968
29 (P.L.1224, No.387), known as the Unfair Trade Practices and

30 Consunmer Protection Law, shall be permtted to rescind the

20070H0507B1643 - 13 -
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contract wi thout penalty regardl ess of where the contract was
signed, within three days—ofthedate—ofsigning— BUSI NESS DAYS
FOLLOWN NG THE DATE OF SI GNI NG A HOMVE | MPROVEMENT CONTRACT THAT
DOES NOT' CONTAIN A NOTICE OF THHS RIGHT OF RESCI SSION | S

VO DABLE BY THE OMNER.

(c) Copy to be provided.--A contractor or sal esperson shal
provi de and deliver to the owner, w thout charge, a conpleted
copy of the hone inprovenent contract at the tine the contract
i s execut ed which—shall—eontainal—+requirednotices.

(d) Arbitration clause.--Nothing in this act shall preclude
the court fromsetting aside an arbitration clause on any basis
permtted under Pennsylvania law. |If the contract contains an
arbitration clause, it shall neet the follow ng requirenments or
be deenmed void by the court upon notion of either party, filed
prior to the commencenent of arbitration:

(1) The text of the clause nust be in capital letters.

(2) The text shall be printed in 12-point bol df ace type
and the arbitration clause nust appear on a separate page
fromthe rest of the contract.

(3) The clause shall contain a separate line for each of
the parties to indicate their assent to be bound thereby.

(4) The clause shall not be effective unless both
parti es have assented as evi denced by signature and date,

whi ch shall be the date on which the contract was executed.

(5) The clause shall state clearly whether the decision
of the arbitration is binding on the parties or may be
appeal ed to the court of conmon pl eas.

(6) The clause shall state whether the facts of the
di spute, related docunents and the decision are confidential.

(e) Voidable clauses.--1f a hone inprovenent contract

20070H0507B1643 - 14 -
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2
3

4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

contains any of the follow ng clauses, the hone inprovenent

contract shall be voi dabl e BY THE OMNER

(1) A hold harm ess clause I N FAVOR OF THE CONTRACTOR

(2) A waiver of Federal, State or local health, life,
safety or building code requirenents.

(3) A confession of judgnent clause AGAI NST THE OANER

(4) A waiver BY THE OANER of any right to a jury tria
in any action brought by or against the owner.

5r—(Reserved)—

(6)—An—assigarent (5) AN ASSI GNVENT BY THE OWNER of or
order for paynment of wages or other conpensation fer—servieces
BY THE OMNER FOR SERVI CES PERFORMED BY THE CONTRACTOR

A (6) A provision by which the owner agrees not to
assert any claimor defense arising out of the contract.

8y (7) A provision that the contractor shall be awarded
attorney fees and costs.

9> (8) A clause by which the owner relieves the
contractor fromliability for acts commtted by the
contractor or the contractor's agents in the collection of
any paynents or in the repossession of any goods.

10—A—waiver (9) A WAIVER BY THE OMNER of any rights
provi ded under this act.

- (10) A provision providing for the automatic or
recurring renewal of any provisions of the agreenment, unless:

(1) the contract establishes a procedure by which

t he eensurer ONNER can choose not to renew the provision

or provisions, thereby avoiding any new fees or charges,

by providing witten notice to the contractor via first
class mail postmarked no | ater than three business days

prior to any renewal ;

20070H0507B1643 - 15 -
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23
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29
30

(ii) such procedure is clearly and conspi cuously
di scl osed in the agreenent; and

(ti1) the contract includes a provision requiring

the contractor to notify the eensurer ONNER of any <—
automatic or recurring renewal, and the eenrsurer—s <—
OMER S option to cancel such renewal, by mail not <—

earlier than 20 days and not later than ten days prior to
the date of any such renewal.
(f) Hone inprovenent retailer contracts.--A hone inprovenent
retailer having a net worth of nore than $50, 000, 000 or an
enpl oyee of that retailer shall conply with the provisions of
this subsection. No honme inprovenent contract issued by a hone
i mprovenent retailer having a net worth of nore than $50, 000, 000
or an enpl oyee of that retailer shall be valid or enforceable
agai nst an owner unless the contract:
(1) Is inwiting and legible and contains all of the
fol | ow ng:
(i) The nanme, address and tel ephone nunber of the

retail er.

(1i) The nanme of the persen—sighingtheecontract—on <—
behatt—ot—the—retatter—andthe—persen-s—posttion—wth-the
retatter—ar—thepersen-s—authertty—to—stgathe—econtract—

RETAI LER' S AGENT AND THE AGENT' S POSI TI ON W TH THE <—
RETAI LER

(iti1) The signature of the owner, the owner's agent
or other contracted party.

(2) Conplies with subsections (a)(3), (4), (6), (7), (8)
and (9), (b), (c), (d) and (e).
(g) Contractor's recovery right.--Nothing in this section

shall preclude a contractor who has conplied with subsection (a)

20070H0507B1643 - 16 -
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fromthe recovery of paynment for work performed based on the
reasonabl e val ue of services which were requested by the owner
if a court determnes that it would be inequitable to deny such
recovery.
Section 8. Hone inprovenent fraud.

(a) Ofense defined.--A person conmmts the offense of hone
i nprovenent fraud if the person intentionally or know ngly:

(1) nmakes a materially fal se statenent to induce,
encourage or solicit a person to enter into any witten or
oral agreenent for hone inprovenment services or provision of
home i nprovenent materials or to justify an increase in the
previ ously agreed-upon price;

(2) receives any advance paynent for perform ng hone
i mprovenent services or providing hone inprovenment naterials
and fails to performor provide such services or nmaterials
when specified in the contract taking into account any force
maj eure or unforeseen | abor strike that would extend the tine
frame or unless extended by agreenment with the eensurer OMNER <—
and fails to return the paynent received for such services or
mat eri al s which were not provided by that date;

(3) while soliciting a person to enter into an agreenent
for hone inprovenment services or materials, msrepresents or
conceal s the contractor's or sal esperson's real nane, the
name of the contractor's business, liability insurance
i nformation, the contractor's business address or any ot her
identifying information;

(4) SUBSEQUENT TO ENTERI NG | NTO AN AGREEMENT FOR HOVE <—
| MPROVEMENT SERVI CES OR MATERI ALS, CHANGES THE NAME OF THE
CONTRACTOR S BUSI NESS, LI ABILITY | NSURANCE | NFORVATI ON, THE
CONTRACTOR S BUSI NESS ADDRESS OR ANY OTHER | DENTI FYI NG

20070H0507B1643 - 17 -
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| NFORMATI ON W THOUT ADVI SI NG THE OMNER | N WRI TI NG W THI N TEN
DAYS FOLLOW NG ANY SUCH CHANGE

4> (5) dammges a person's property with the intent to <—
i nduce, encourage or solicit that person to enter into a
witten or oral agreenment for perform ng hone inprovenent
services or providing honme inprovenent materials;

5> (6) msrepresents hinself or another as an enpl oyee <—
or agent of the Federal, Conmonweal th or rmuni ci pal
government, any other governnmental unit or any public
utility, with the intent to cause a person to enter into any
agreenent for perform ng hone inprovenment services or
provi di ng horme i nprovenent materials;

6} (7) msrepresents an itemas a special order <—
material or to m srepresent the cost of the special order
mat eri al ;

A (8) alters a honme inprovenent agreenent, nortgage, <—
prom ssory note or other docunent incident to performng or
selling a hone inprovenent w thout the consent of the
consuner; or

8y (9) directly or indirectly publishes a fal se or <—
deceptive advertisenent in violation of State |aw governing

advertising about hone inprovenent.

(b) Gading.--
(1) A violation of subsection (a)(1), (3), 456 <—
o7 (5), (6), (7) OR (8) constitutes: <«

(i) a felony of the third degree if the anobunt
i nvol ved exceeds $2,000; or

(i1i) a msdenmeanor of the first degree if the anmount
invol ved is $2,000 or less or if the anopunt involved

cannot be satisfactorily ascertained.

20070H0507B1643 - 18 -
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(2) A violation of subsection (a)(2) constitutes:

(i) a felony of the third degree if the anount of
t he paynent retai ned exceeds $2,000; or

(i1i) a msdenmeanor of the first degree if the anmount
of the paynment retained is $2,000 or less or if the
anount of the paynment cannot be satisfactorily

ascertai ned.

(3) Amounts involved pursuant to one schene or course of
conduct, whether involving one or nore victins, may be
aggregated in determ ning the grade of the offense pursuant
to subsection (a).

(4) \Were a person conmits an offense under subsection
(a) and the victimis 60 years of age or older, the grading
of the offense shall be one grade higher than specified in
par agraphs (1), (2) and (3). This paragraph shall not be
appl i cabl e to persens A PERSON whose sentence woul d be <—
enhanced pursuant to paragraph (5).

(5) Notw thstandi ng any ot her provisions of this
section, where a person conmts a second or subsequent
of fense described in subsection (a), the offense wll
constitute a felony of the second degree regardl ess of the
anount of noney involved. For this paragraph to be
appl i cabl e, the second or subsequent offense nust have
occurred after the first conviction. Paragraph (4) shall not
be applicable to persens—whosesentences A PERSON WHOSE <—
SENTENCE woul d be enhanced pursuant to this paragraph.

(6) In addition to any other penalty inposed by this
act, the court may revoke or suspend the certificate of
regi stration issued under section 3. At the tine of

sentencing, the court shall state the reasons for such

20070H0507B1643 - 19 -



1 revocati on or suspension. A person whose registration has

2 been revoked or suspended may petition the court of original
3 jurisdiction for reinstatenment after a period of five years

4 fromthe date of revocation or suspension, or as specified in
5 the court's order.

6 (c) Jurisdiction.--

7 (1) The district attorneys of the several counties shal
8 have the authority to investigate and to institute crim nal

9 proceedi ngs for any violation of this section.

10 (2) In addition to the authority conferred upon the

11 Attorney Ceneral by the act of October 15, 1980 (P.L.950,

12 No. 164), known as the Conmonweal th Attorneys Act, the

13 Attorney Ceneral shall have the authority to investigate and
14 institute crimnal proceedings for any violation of this

15 section or any series of such violations involving nore than
16 one county of this Commonweal th or involving any county of

17 this Cormonweal th and another state. No person charged with a
18 violation of this section by the Attorney Ceneral shall have
19 standing to challenge the authority of the Attorney General
20 to investigate or prosecute the case, and, if any such
21 chal l enge i s made, the chall enge shall be dism ssed and no
22 relief shall be available in the courts of this Comonweal th
23 to the person nmaking the chall enge.
24 Section 9. Prohibited acts.
25 Ne—person—shalt— (A SPECI FI C CONDUCT. - - NO PERSON SHALL: <
26 (1) Fail to register as required by this act.
27 (2) Fail to refund the anmobunt paid for a hone
28 i nprovenent within ten days of either the acceptance and
29 execution of a return receipt for certified mail containing a
30 witten request for a refund or the refusal to accept the

20070H0507B1643 - 20 -



certified mail sent to the contractor's |last known address if
all of the follow ng apply:

(1) No substantial portion of the contracted work
has been performed at the tinme of the request.

(i1i) More than 45 days have el apsed since the
starting date specified in the witten contract.

(3) Accept a nunicipal certificate of occupancy or other
proof that performance of a home inprovenent contract is
conpl ete or satisfactorily concluded with know edge that the
docunent or proof is false and the performance is inconplete.

(4) Uter, offer or use a conpletion certificate or
ot her proof that a hone inprovenent contract is conplete or
satisfactorily concl uded when the person knows or has reason
to know that the docunent or proof is false and is nmade to
acconplish any of the follow ng:

(i) Make or accept an assignnent or negotiation of
the right to receive paynment under a hone i nprovenent
contract.

(ii) Get or grant credit or a | oan on security of
the right to receive paynent under a hone i nprovenent
contract.

(5) Abandon or fail to perform wthout justification,
any home inprovenent contract or project engaged in or
undertaken by a contractor. For the purposes of this
par agraph, the term"justification" shall include nonpaynment
by the owner as required under the contract or any other
violation of the contract by the owner.

(6) Deviate fromor disregard plans or specifications,
in any material respect, without a witten change order dated

and signed by both the contractor and owner, which contains

20070H0507B1643 - 21 -
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t he acconpanying price changes for each deviation.

(7) Prepare, arrange, accept or participate in the
financing of a hone inprovenent contract with know edge t hat
t he hone i nprovenment contract states a greater nonetary
obligation than the actual price of the hone inprovenent.

(8) Advertise or offer, by any neans, to performa hone
i nprovenent if the person does not intend to do any of the
fol | ow ng:

(1) Accept a hone inprovenent contract.

(ii) Performthe hone inprovenent.

(ti1) Charge for the honme inprovenent at the price
advertised or offered.

(9) Denmand or receive any paynent for a home inprovenent
bef ore the honme inprovenent contract is signed.

(10) For a hone inprovenment contract in which the total

price is nore than $1,000, receive a deposit in excess of+ <—
" hird of the | .
prtee—or

ONE- TH RD OF THE HOVE | MPROVEMENT CONTRACT PRI CE, PLUS <—
THE TOTAL COST OF SPECI AL ORDER MATERI ALS THAT HAVE BEEN
ORDERED.
(11) Wiile acting as a sal esperson, fail to account for
or remt to the contractor whomthe sal esperson represents a
paynent received in connection with a hone inprovenent.
(B) CRIM NAL PENALTY.--1N ADDI TI ON TO ANY OTHER PENALTY <—
PROVI DED BY LAW A PERSON VWHO KNOW NGLY VI OLATES ANY PROVI SI ON
OF TH'S ACT FOR VWHI CH A CRIM NAL PENALTY IS NOT OTHERW SE
PROVI DED COMM TS A SUMVARY OFFENSE SUBJECT TO THE FI NE

20070H0507B1643 - 22 -
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ESTABLI SHED IN 18 PA.C. S § 1101 ( RELATING TO FI NES) AND THE
SENTENCE ESTABLI SHED IN 18 PA.C.S. § 1105 (RELATI NG TO SENTENCE
OF | MPRI SONMVENT FOR SUMVARY OFFENSES) .
Section 10. Unfair Trade Practices and Consumer Protection Law.

A violation of any of the provisions of this act shall be
deened a violation of the act of Decenber 17, 1968 (P.L. 1224,
No. 387), known as the Unfair Trade Practices and Consumer
Protection Law. Nothing in this act shall preclude a consumner
from exercising any right provided under the Unfair Trade
Practices and Consunmer Protection Law.
Section 11. Regul ations.

The bureau may adopt rules and regul ati ons necessary to carry
out the provisions of this act.
Section 12. Preenption of |ocal registration.

Regi stration under this act shall preclude any requirenent of
paynent of a fee or registration or |icensing of any hone
i mprovenent contractor by any political subdivision. Political
subdi vi sions shall be permtted to require building permts and
| ocal enforcenment of the building code for that political
subdi vi sion, for which a reasonable fee may be charged. This
provi sion does not affect a nmunicipality's responsibilities or
authority under the act of Novenmber 10, 1999 (P.L.491, No.45),
known as the Pennsylvania Construction Code Act, or the
requi renents under section 302(e) of the act of June 2, 1915
(P.L.736, No.338), known as the Wrkers' Conpensation Act,
regardi ng workers' conpensation. This provision does not affect
existing licensing standards in effect on the effective date of
this act, with respect to electricians, plunbers, sheet netal
workers, warmair installers and fire suppression workers, where

licensing is conditioned on requirenents of testing or
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possession of certificates obtained through specific training in
el ectricity, plunbing, sheet netal work, warmair installation
and fire suppression. This provision does not affect standards
for liability insurance adopted by a nunicipality prior to
January 1, 2006, and which are in effect on the effective date
of this section.

Section 13. Home | nprovenent Guaranty Fund.

(a) Establishnent.--The Hone | nprovenent Guaranty Fund is
hereby established in the State Treasury and shall be
adm ni stered by the bureau in accordance with this act. ALL
MONEYS DEPOSI TED | NTO THE FUND SHALL NOT BE CONSI DERED GENERAL
REVENUE OF THE COMVONWEALTH BUT SHALL BE USED ONLY TO EFFECTUATE
THE PURPOSES OF THI S ACT.

(b) Biennial fund fee.--Each contractor who applies for a
certificate, or renewal thereof, pursuant to this act shall pay
a fee of $100 biennially to the fund. The fee shall be payable
with the fee for an application for a certificate or renewal
t hereof as provided in section 5 and shall be refunded in ful
in the event the applicant is denied a certificate.

(c) M ni num bal ance. - -

(1) Paynents received under subsection (b) shall be
credited to the fund which shall maintain a bal ance of at

| east $2, 000, 000. If the bureau finds that, because of

pendi ng cl ai ms, the amount of the fund may fall bel ow

$1, 000, 000, the bureau shall assess each contractor $25.

However, under this subsection the bureau may not nake nore

t han one assessnent in any cal endar year.

(2) Failure to nake paynments to the fund as required by
this act shall result in suspension of registration. Barring

t he exi stence of other grounds for suspension or revocation
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of registration, the contractor's certificate of registration

shall be reinstated upon full paynment of all the required

f ees.

(d) Investnent.--The noneys of the fund shall be invested
and the interest arising fromthe investnents shall be credited
to the fund.

(e) Waiver of biennial fund fee.--1n the event that the
bureau finds that the fund is adequately funded, the bureau
shall, during the first nonth of each fiscal year, adjust or
wai ve any biennial fund fee for the fiscal year.

Section 14. dainms agai nst fund.

(a) GCeneral rule.--An owner nmay be conpensated fromthe fund
for an actual loss that results froman act or om ssion BY A
CONTRACTOR | N THE PERFORMANCE OF SERVI CES UNDER A HOME
| MPROVEMENT CONTRACT or a violation of this act by a registered
contractor as found by a court of conpetent jurisdiction, upon
the final determ nation of or expiration of time for appeal in
connection with any such judgnent OR IF AN OMNER | S PREVENTED
FROM COLLECTI NG THE ENTI RETY OF A FI NAL JUDGMVENT AS A RESULT OF
THE CONTRACTOR S FI LI NG FOR BANKRUPTCY PROTECTI ON UNDER FEDERAL
LAW In the event the bureau and a contractor enter into an
assurance of voluntary conpliance,—as—deseribedin—seetion5-of
Unfat+—Frade—Practices—and—Consuer—Protection—taw- whi ch
requi res paynent of restitution to an owner and the contractor
fails to pay as required by the ternms of the assurance of
vol untary conpliance, the bureau shall issue an order of paynent
fromthe fund to the owner. The paynent nmade pursuant to an
assurance of voluntary conpliance shall be considered a claim

for purposes of reinbursenment of the fund; however, subsection
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1 (g (F) shall not be applicable.

2
3
4
5
6
-
8
9

(b) Acts of subcontractors and enpl oyees. --For purposes of
recovery fromthe fund, the act or om ssion of a registered

contractor includes the act or om ssion of a subcontractor or

enpl oyee of the registered contractor whether or not any express

agency relationship exists so |long as the subcontractor or
enpl oyee acted within the scope of the hone inprovenent

contract.

o Lol of elai he | I Lairmif ¢l

10 bureaufindsthat the claimnt—

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

2t N ) | L faitl ‘g I I
coptractortoresolve the claim—or

o f il ed I L faitl ‘g ] I
ampupnt—due fromthe contractor—
&) (C© Limtation on recovery.--

(1) The bureau may not provide fromthe fund:

(i) More than $10,000 to one elaiwant OMER for acts

or om ssions of one contractor.

(ii) Mre than $50,000 to all elaimanrts OMERS for
acts or om ssions of one contractor unless, after the
bureau has paid out $50,000 on account of acts or

om ssions of the contractor, the contractor reinmburses

the fund. However, in no case shall any one contractor be

i ndebted, at any one tinme, to the fund for nore than
$50, 000.

(i) An anmpunt for any attorney fees, consequenti al
damages, court costs, interest, personal injury damages
or punitive damages, EXCEPT AS MAY BE PROVI DED I N AN
ASSURANCE OF VOLUNTARY COWVPLI ANCE.

(2) In addition to the limts set forth in paragraph
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1 (1), a—~elarmant AN OWNER may not recover fromthe fund nore <—
2 t han that elatmanrt—s OMNER S actual |oss, to a maxi num of <—
3 $10, 000, for a claimmade on one contract.

4 (3) NOTH NG IN THI'S SECTI ON SHALL PRECLUDE AN OMNER FROM <—
5 RECOVERI NG OR SEEKI NG TO RECOVER FROM A CONTRACTOR:

6 (1) THE D FFERENCE BETWEEN THE AMOUNT OF THE

7 JUDGMVENT AGAI NST THE CONTRACTOR RECEI VED BY THE OMNER AND

8 THE AMOUNT ACTUALLY PAID TO THE OAMNER FROM THE FUND; OR

9 (I'l') THE DI FFERENCE BETWEEN THE AMOUNT A CONTRACTOR

10 AGREES TO PAY TO AN OMNER UNDER AN ASSURANCE OF VOLUNTARY

11 COVPLI ANCE AND THE AMOUNT ACTUALLY PAID TO THE OANER FROM

12 THE FUND

13 |IN THE EVENT THE OMNER DOES NOT RECEI VE PAYMENT | N FULL OF A

14 JUDGMENT AMOUNT FROM THE FUND, THE JUDGVENT SHALL BE DEEMED TO

15 BE SATI SFI ED ONLY TO THE EXTENT OF THE PAYMENT RECEI VED, AND THE

16 JUDGMENT SHALL CONTINUE | N FULL FORCE AND EFFECT W TH RESPECT TO

17 THE AMOUNT STILL OWAED UNTIL THE OMNER RECEI VES PAYMENT I N FULL.

18 ey Excluded clatmants. —— <—

|

30 2 : I Lai . he | Ly if
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(D) EXCLUDED CLAI MANTS. - - A CLAI M AGAI NST THE FUND BASED ON <—
THE ACT OR OM SSI ON OF A PARTI CULAR CONTRACTOR SHALL NOT BE MADE
BY:

(1) A SPOUSE OR OTHER | MVEDI ATE RELATI VE OF THE
CONTRACTOR, OR OF A PARTY WH CH HOLDS A FI NANCI AL STAKE | N
THE BUSI NESS OF THE CONTRACTOR;

(2) AN EMPLOYEE, OFFI CER, DI RECTOR, PARTNER OR OTHER
PARTY WHI CH HOLDS A FI NANCI AL STAKE I N THE BUSI NESS OF THE
CONTRACTOR; OR

(3) AN | MVEDI ATE RELATI VE OF AN EMPLOYEE, OFFI CER

Dl RECTOR, PARTNER OR OTHER PARTY WH CH HOLDS A FI NANCI AL

STAKE I N THE BUSI NESS OF THE CONTRACTOR.

4 (E) Limtations period.--A claimnust be nade agai nst <—
the fund within two years after the elarmanrt OMNER obtai ns an <—
entry of final judgnment or decree against the contractor and all
appeal rights have expired or been exhausted, or, in the case of
an assurance of voluntary conpliance, within the later of two
years of entry into such assurance or one year after nonpaynent
according to the ternms of the assurance.

¢ (F) Ofer of proof.--In order to recover fromthe fund <—
the—clalmant—ust—offerprooftothe bureaythattheclalrmant <—
I | be_| | . : . o

bt ai | . I ’ Ll e . I
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attachedto—an—-apptiecationforfundreirburserent— AN OANNER MUST
OFFER PROOF TO THE BUREAU THAT THE OMER HAS EXHAUSTED ALL

REASONABLE ACTI ONS AVAI LABLE AT LAWAND IN EQU TY TO COLLECT THE
UNPAI D AMOUNT OF A FI NAL JUDGMVENT.

b (G Partial paynents for fund integrity.--1n order to
preserve the integrity of the fund, the bureau may order paynent
out of the fund of an anount |ess than the erder—issuedbythe
eourt— JUDGVENT AMOUNT OR THE AMOUNT AGREED TO BE PAID I N AN
ASSURANCE OF VOLUNTARY COWPLI ANCE. The bal ance remai ning due to
the claimant shall be paid fromthe fund pursuant to subsection
5 (H).

) (H Special order of paynent.--1f the noney in the fund
is insufficient to satisfy any duly authorized claimor portion
t hereof, the bureau shall, when sufficient noney exists in the
fund, satisfy the unpaid clainms or portions thereof, in the
order that those clains or portions thereof were originally
det er m ned.

9 (1) Investigation by bureau.--As provided in section 16,
if the bureau pays any anmobunt fromthe fund as a result of a
cl ai m agai nst a contractor, the bureau may conduct an
investigation to determne if the contractor is possessed of

assets liable to be sold or applied in satisfaction of the claim

20070H0507B1643 - 29 -

<—



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

on the fund. If the bureau discovers any such assets, the bureau
may take any | awful action necessary for the rei nbursenent of
t he fund.

k) (J) Revocation caused by paynent of claim--1f the <—
bureau nakes a paynent of an anount as a result of a claim
agai nst a contractor, the bureau shall revoke the certificate of
the contractor and the contractor shall not be eligible to
receive a new or renewed certificate until that contractor has
repai d such amount in full, plus interest, fromthe tinme the
paynent is nmade fromthe fund, except that the bureau may permt
a contractor to receive a new or renewed certificate after that
contractor has entered into an agreenent with the bureau whereby
the contractor agrees to repay the fund in full in the form of
periodi ¢ paynents over a set period of tinme. If the contractor
fails to pay in accordance with the terns of the agreenent, the
bureau shall automatically suspend the contractor's certificate.
Section 15. Procedure for submtting clains.

(a) Initial claim--In order to recover fromthe fund, a

cl ai mant must submit to the bureau the docunentation required

under section #4{g—f——appticable—and—thefollowng <—
g . :  ded_| he| :
H%#e—mﬂi—e%ed—bﬁ%ed—eﬂ—“%—&%t—&a—k@ss—. 0
o hef o . I Lai
3 I L I I Lai
Hy—Any—ether—+nterrat-or—that—the-bBureau—regutres—
14(F), TOGETHER WTH A COPY OF THE JUDGVENT AND EVI DENCE THAT <—
THE JUDGVENT HAS NOT BEEN APPEALED OR A COPY OF THE ASSURANCE
OF VOLUNTARY COVPLI ANCE AND A CERTI FI CATI ON THAT THE
CONTRACTOR HAS FAI LED TO PAY OR EVI DENCE THAT THE OWNER HAS
BEEN PREVENTED FROM COLLECTI NG THE ENTI RETY OF A FI NAL
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JUDGMENT AS A RESULT OF THE CONTRACTOR S FI LI NG FOR

BANKRUPTCY PROTECTI ON UNDER FEDERAL LAW | N THE LATTER EVENT,

THE OMNER SHALL ONLY BE ENTI TLED TO COLLECT FROM THE FUND THE

AMOUNT HE WAS PREVENTED FROM COLLECTI NG AS A RESULT OF THE

FI LI NG

(b) Copy of claimto contractor.--On receipt of a claim
pursuant to this section, the bureau shall send a copy of the
claimto the contractor alleged to be responsible for the actual
| oss. The contractor shall file a response or objection to the
claimw thin 30 days of receipt of the notice of such claim
Failure to respond to the claimshall constitute a waiver of any
defense or objection to the claim THE ONLY DEFENSE A CONTRACTOR <—
MAY RAISE I N H S RESPONSE | S A DEFENSE OF PAYMENT I N FULL OF THE
CLAIM

(c) GCeneral order of paynent.--Except as otherw se provided
in this act, the bureau shall pay fromthe fund approved cl ai ns
in the order that they are submtted.
Section 16. Reinbursenment of fund.

(a) GCeneral rule.--After the bureau pays a claimfromthe
f und:

(1) The bureau shall be subrogated to all rights of the

etatmant OANER in the claimup to the anount paid. <—

(2) The elarmant OMNER shall assign to the bureau all <—
rights of the elatmant ONNER in the claimup to the anount <—
pai d.

(3) The bureau has a right to reinbursenent of the fund
by the contractor for:
(i) The armount paid fromthe fund.
(ii) Interest on the ambunt at an annual rate of 5%

as adjusted by the Consuner Price Index on an annual
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basi s.
Al'l noney that the bureau recovers on a claimshall be deposited
in the fund.

(b) Suit for nonpaynent.--If, within 30 days after the
bureau gives notice, a contractor on whose account a clai mwas
paid shall fail to reinburse the fund in full, the bureau may
initiate an action against the contractor in a court of
conpetent jurisdiction for the unrei nbursed anount.

(c) Judgnent.--The bureau is entitled to a judgment for the
unrei nbursed anount if the bureau proves that:

(1) Aclaimwas paid fromthe fund on account of the
contractor.

(2) The contractor has not reinbursed the fund in full.

(3) The bureau directed paynent based on a final

j udgnment of a court of conpetent jurisdiction or an assurance

of voluntary conpli ance.

(d) Wthholding of tax refund.--1f a person is delinquent
for at | east one year in making paynents to the bureau for the
pur poses of reinbursing the fund, the Departnment of Revenue
shall credit the amount of any refundabl e overpaynent of tax
i nposed by Article Ill of the act of March 4, 1971 (P.L.6,

No. 2), known as the Tax Reform Code of 1971, against the
del i nquency in respect to this act on the part of the person who
made the overpaynent.

(e) Bankruptcy proceedings.--For the purpose of excepting to
a di scharge of an individual or business under Federal
bankruptcy | aw, the bureau shall be a creditor of the individual
or business for the anmobunt paid fromthe fund.

Section 17. Notice of suspension or revocation.

The Adm nistrative Ofice of Pennsylvania Courts shall report
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to the bureau any suspension or revocation of a certificate of
regi stration ordered by a court.
Section 18. Exenptions.
This act shall not apply to any of the foll owi ng persons or
or gani zati ons:
(1) The Commonwealth, or any of its political
subdi vi si ons.

(2) The Federal Governnent.

SECTI ON 20. BUI LDI NG STANDARDS. <—
ALL WORK PERFORVMED BY A HOME | MPROVEMENT CONTRACTOR UNDER A

HOME | MPROVEMENT CONTRACT SHALL COVPLY W TH THE REQUI REMENTS OF

THE | NTERNATI ONAL RESI DENTI AL CODE AND THE | NTERNATI ONAL

EXI STI NG BUI LDI NG CODE AS CURRENTLY ADOPTED BY THE DEPARTMENT OF

LABOR AND | NDUSTRY UNDER THE ACT OF NOVEMBER 10, 1999 (P.L.491,

NO 45), KNOWN AS THE PENNSYLVANI A CONSTRUCTI ON CODE ACT,

REGARDLESS OF WHETHER A PERM T OR | NSPECTI ON | S REQUI RED BY THE

MUNI Cl PALITY I N WH CH THE WORK | S BEI NG PERFORMED

Section 206 30. Repeal. <—
Al'l acts and parts of acts are repeal ed insofar as they are

inconsistent with this act.

Section 2% 31. Effective date. <—

This act shall take effect in 180 days.
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