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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 308 *%5”

| NTRODUCED BY BOYD, CREI GHTON, GRELL, WATSQON, FAI RCHI LD,
REI CHLEY, REED, G NGRI CH, H CKERNELL, KAUFFMAN, TRUE
HERSHEY, STERN, CLYMER, KILLION, R MLLER PICKETT, COX
SAYLOR, EVERETT AND SCHRCDER, FEBRUARY 7, 2007

REFERRED TO COW TTEE ON JUDI Cl ARY, FEBRUARY 7, 2007
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providing for liability
rul es applicable to product sellers and for actions agai nst
heal th care providers.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 42 of the Pennsyl vania Consol i dat ed
Statutes is anmended by addi ng sections to read:

8§ 7104. Liability rules applicable to product sellers.

(a) GCeneral rule.--In a product liability action, a product

sell er other than a manufacturer shall not be |liable for damages

resulting in death, injury to person or property or econonic

|l oss unless the plaintiff establishes at | east one of the

(1) The product which all egedly caused the harm

conpl ai ned of by the plaintiff was sold by the product

seller, the product seller failed to exercise reasonabl e care

with respect to the product before placing the product in the
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stream of commerce and the failure to exerci se reasonabl e

care was a proxi nate cause of the harm conpl ai ned of by the

plaintiff. For purposes of this paragraph, a product seller

shall not be considered to have failed to exerci se reasonabl e

care with respect to the product based upon an all eged

failure to i nspect a product where there was no reasonabl e

opportunity to i nspect the product in a nanner which, in the

exerci se of reasonable care, would have reveal ed the aspect

of the product which all egedly caused the harm conpl ai ned of

by the plaintiff.

(2) The product seller nade an express warranty

applicable to the product which allegedly caused the harm

conpl ai ned of by the plaintiff i ndependent of an express

warranty nmade by a manufacturer as to the sane product, the

product failed to conformto the seller's express warranty

and the failure of the product to conformto the seller's

express warranty caused the harm conpl ai ned of by the

(3) The product seller, before placing the product in

the stream of commerce, exercised significant control over

t he desi gn, nmanufacture, packagi ng or | abeling of the product

related to the all eged defect in the product which caused the

harm conpl ai ned of by the plaintiff.

(4) The product seller, before placing the product in

the stream of commerce, knew or reasonably shoul d have known

of the defect in the product whi ch caused the harm conpl ai ned

of by the plaintiff or the product seller was in possessi on

of facts from which a reasonabl e person woul d concl ude t hat

t he product seller had or should have had know edge of the

al |l eged defect in the product whi ch caused the harm
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conpl ai ned of by the plaintiff.

(5) The product seller engaged in intenti onal w ongdoi ng

whi ch was a proxi rate cause of the harm conpl ai ned of by the

(6) The product seller, before placing the product in

the stream of commerce, held itself out as the manufacturer

to the user of the product, in which case the product seller

shall be liable as though the product seller were the

manuf acturer of the product.

(b) Rental and | eases.--Notw thstandi ng any ot her provision

of law, a product seller who is engaged in the busi ness of

renting or | easing a product shall be subject to liability

pur suant to subsection (a), but shall not be liable to a

plaintiff for the torti ous act of another solely by reason of

owner shi p of the product.

(c) Certification of manufacturer identity.--

(1) In a product liability action agai nst a product

seller, the product seller may file an affidavit certifying

the correct identity of the manufacturer of the product which

al l egedly caused the injury, death or dannge.

(2) The product seller shall exercise due diligence in

providing the plaintiff with the correct identity of the

manuf act ur er.

(d) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Manuf acturer." A person who:

(1) Produced, created, nade or constructed the product

or conponent part of the product.

(2) Designed or fornul ated the product or conponent part
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of the product or engaged anot her person to design or

fornmul ate the product or conponent part of the product.

"Product seller." A person who, in the course of a busi ness

conducted for that purpose, sells, distributes, rents, |eases,

product in the stream of conmerce.

8 7105. Actions agai nst health care providers.

An action in law, either based in strict liability or

1
2
3
4
5 prepares, packages, labels or otherwise is involved in placing a
6
7
8
9

negl i gence, cannot be nmi ntai ned agai nst a health care provider

10 for clains arising out of the use or m suse of a defective

11 product, including, but not limted to, a nedical device, unless

12 the plaintiff can prove that the health care provi der possessed

13 know edge or contributed to the defect. This prohibition extends

14 to all causes of action for nedical nal practice, including, but

15 not limted to, direct negligence, inforned consent, corporate

16 negligence or vicarious liability of a health care provi der and

17 shall serve as a conpl ete def ense.

18 Section 2. This act shall apply to all actions instituted on
19 or after the effective date of this section.

20 Section 3. This act shall take effect in 60 days.
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