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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1090 s

| NTRODUCED BY TARTAGLI ONE, HUGHES, COSTA, FERLO, FONTANA, FUMO,
KASUNI C, KI TCHEN, LAVALLE, LOGAN, MELLOW MJSTO, O PAKE,
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AN ACT
Amendi ng the act of January 17, 1968 (P.L.11, No.5), entitled

"An act establishing a fixed m ni nrum wage and overtine rates

for enpl oyes, with certain exceptions; providing for mninmm

rates for learners and apprentices; creating a M ni num Wage

Advi sory Board and defining its powers and duties; conferring

powers and inposing duties upon the Departnent of Labor and

I ndustry; inposing duties on enployers; and providing

penalties,” giving effect to Federal changes in wage rates;

provi ding for preenption; and making editorial changes.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 3 of the act of January 17, 1968 (P.L. 11,
No. 5), known as The M ni num Wage Act of 1968, anmended Decenber
15, 1988 (P.L.1232, No.150), and Decenber 21, 1998 (P.L.1290,

No. 168), is anended to read:

Section 3. Definitions.--As used in this act:

(a) "Secretary" nmeans the Secretary of Labor and | ndustry.

(b) "Departnment” neans the Departnment of Labor and | ndustry.

(c) "Board" means the M ni num Wage Advi sory Board created by

this act.
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(d) "Wages" nean conpensation due to any enpl oye by reason
of his or her enploynment, payable in |legal tender of the United
States or checks on banks convertible into cash on demand at
full face value, subject to such deductions, charges or
al l omances as nay be permtted by regul ations of the secretary
under section 9.

"Wage" paid to any enpl oye includes the reasonable cost, as
determ ned by the secretary, to the enployer for furnishing such
enpl oye with board, |odging, or other facilities, if such board,
| odgi ng, or other facilities are customarily furni shed by such
enpl oyer to his or her enployes: Provided, That the cost of
board, |odging, or other facilities shall not be included as a
part of the wage paid to any enploye to the extent it is
excl uded therefromunder the ternms of a bona fide collective-
bar gai ni ng agreenent applicable to the particul ar enpl oye:

Provi ded, further, That the secretary is authorized to determ ne
the fair value of such board, |odging, or other facilities for
defined cl asses of enployes and in defined areas, based on
average cost to the enployer or to groups of enployers simlarly
situated, or average value to groups of enployes, or other
appropriate neasures of fair value. Such eval uations, where
appl i cable and pertinent, shall be used in |lieu of actual
nmeasure of cost in determning the wage paid to any enpl oye.

In determning the hourly wage an enployer is required to pay
a tipped enpl oye, the anount paid such enploye by his or her
enpl oyer shall be an amobunt equal to: (i) the cash wage paid the
enpl oye which for the purposes of the determ nation shall be not
| ess than the cash wage required to be paid the enploye on the

date imediately prior to the effective date of this

subpar agraph; and (ii) an additional anmount on account of the
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tips received by the enploye which is equal to the difference
bet ween the wage specified in subparagraph (i) and the wage in
effect under section 4 of this act. The additional anmount on
account of tips nay not exceed the value of tips actually
recei ved by the enpl oye. The previous sentence shall not apply
with respect to any tipped enpl oye unl ess:

(1) Such enpl oye has been infornmed by the enpl oyer of the
provi sions of this subsection;

(2) Al tips received by such enpl oye have been retained by
t he enpl oye and shall not be surrendered to the enpl oyer to be
used as wages to satisfy the requirenent to pay the current
hourly mninumrate in effect; where the gratuity is added to
the charge made by the establishnent, either by the nmanagenent,
or by the custoner, the gratuity shall becone the property of
t he enpl oye; except that this subsection shall not be construed
to prohibit the pooling of tips anmong enpl oyes who customarily
and regularly receive tips.

(e) "Cccupation"” neans any industry, trade, business,
service, or enploynment or class or group thereof in which
i ndi vidual s are gainfully enpl oyed.

(f) "Enploye" includes to suffer or to permt to work.

(g) "Enployer” includes any individual, partnership,
associ ation, corporation, business trust, or any person or group
of persons acting, directly or indirectly, in the interest of an
enployer in relation to any enpl oye.

(h) "Enploye" includes any individual enployed by an
enpl oyer.

(i) "Gatuities" neans voluntary, nonetary contributions
recei ved by an enploye froma guest, patron or custoner for

servi ces rendered.
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Section 2. Section 4 of the act, amended Decenber 10, 1974
(P.L.916, No.303), July 1, 1978 (P.L.735, No.135), Decenber 15,
1988 (P.L.1232, No.150), and July 9, 1990 (P.L.348, No.79), is
amended to read:

Section 4. M ni num WAges. - - Except as nay ot herw se be
provi ded under this act:

(a) Every enployer shall pay to each of his or her enpl oyes
wages for all hours worked at a rate of not |ess than:

(1) Two dollars sixty-five cents ($2.65) an hour upon the
effective date of this anendnent.

(2) Two dollars ninety cents ($2.90) an hour during the year
begi nni ng January 1, 1979.

(3) Three dollars ten cents ($3.10) an hour during the year
begi nni ng January 1, 1980.

(4) Three dollars thirty-five cents ($3.35) an hour after
Decenber 31, 1980.

(5) Three dollars seventy cents ($3.70) an hour begi nning

February 1, 1989[, and thereafter].

(6) Five dollars fifteen cents ($5.15) an hour begi nni ng

Septenber 1, 1997.

(7)  SI X DOLLARS TWENTY-FI VE CENTS ($6.25) AN HOUR BEG NNING <—

JANUARY 1, 2007.

(8) SEVEN DOLLARS FI FTEEN CENTS ($7.15) AN HOUR BEG NNI NG

JULY 1, 2007.

(a.1) If the mninmumwage set forth in the Fair Labor

St andards Act of 1938 (52 Stat. 1060, 29 U S.C. 8§ 201 et seq.)

2006051090B1913 - 4 -
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is increased above [three dollars thirty-five cents ($3.35) an

hour] the m ni num wage required under this section, the m ni num

wage required under this section shall be increased by the sane
amounts and effective the same date as the increases under the
Fair Labor Standards Act, and the provisions of subsection (a)
are suspended to the extent they differ fromthose set forth
under the Fair Labor Standards Act.

(b) The secretary, to the extent necessary to prevent
curtail ment of enploynent opportunities, shall by regul ations
provi de for the enploynent of |earners and students, under
special certificates at wages |ower than the m ni nrum wage
appl i cabl e under this section, and subject to such Iimtations
as to nunber, proportion and I ength of service as the secretary
shal | prescribe: Provided, That the m ni rum wage prescribed
under this subsection (b) shall not be |l ess than eighty-five
percent of the otherw se applicable wage rate in effect under
section 4. A special certificate issued under this subsection
shall provide that for six or |ess students for whomit is
i ssued shall, except during vacation periods, be enployed on a
part-tinme basis and not in excess of twenty hours in any
wor kweek at a sub-m ni mumrate.

In the case of an enpl oyer who intends to enpl oy seven or
nore students, at a sub-mnimumrate, the secretary may issue a
special certificate only if the enployer certifies to the
secretary that enpl oynent of such students will not create a
substantial probability of reducing the full-time enpl oynent
opportunities for other workers.

(c) Enployes shall be paid for overtine not |ess than one
and one-half times the enploye's regular rate as prescribed in

regul ati ons promul gated by the secretary: Provided, That
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students enpl oyed i n seasonal occupations as defined and
delimted by regul ations pronul gated by the secretary may, by
such regul ati ons, be excluded fromthe overtine provisions of
this act: And provided further, That the secretary shal
pronmul gate regul ations with respect to overtinme subject to the
[imtations that no pay for overtinme in addition to the regul ar
rate shall be required except for hours in excess of forty hours
in a workweek.

(d) An enpl oye whose earning capacity is inpaired by
physi cal or nmental deficiency or injury may be paid | ess than
the applicable mninumwage if either a |icense specifying a
wage rate commensurate with the enploye's productive capacity
has been obtai ned by the enpl oyer fromthe secretary or a
Federal certificate is obtained under section 14(c) of the Fair
Labor Standards Act of 1938 (52 Stat. 1060, 29 U . S.C. § 201 et
seq.). A license obtained fromthe secretary shall be granted

only upon joint application of enployer and enpl oye.

(E) INLIEU OF THE M Nl MUM WAGE PRESCRI BED I N SUBSECTION (A) <—

AND NOTW THSTANDI NG SUBSECTI ONS (B) AND (D), AN EMPLOYER MAY,

DURI NG THE FI RST SI XTY CALENDAR DAYS VWHEN AN EMPLOYE UNDER THE

AGE OF TVWENTY YEARS IS INITIALLY EMPLOYED, PAY THE EMPLOYE

TRAI NI NG WAGES AT A RATE OF NOT LESS THAN THE M NI MUM WAGE SET

FORTH I N SECTION 6(A) OF THE FAIR LABOR STANDARDS ACT (29 U.S.C

8§ 206(A)). A PERSON EMPLOYED AT THE TRAI NI NG WAGE UNDER THI' S

2006051090B1913 - 6 -
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SUBSECTI ON SHALL BE | NFORVED OF THE AMOUNT OF THE TRAI NI NG WAGE

AND THE RIGHT TO RECEIVE THE FULL M NI MM WAGE, OR A H GHER

WAGE, UPON COVPLETI ON OF THE TRAI NI NG PERI OD. NO EMPLOYER NAY

TAKE ANY ACTION TO DI SPLACE EXI STI NG EMPLOYES, | NCLUDI NG PARTI AL

DI SPLACEMENTS SUCH AS REDUCTI ON I N THE HOURS, WAGES OR

EMPLOYMENT BENEFI TS OF EXI STI NG EMPLOYES, FOR PURPGSES OF HI Rl NG

I NDI VI DUALS AT THE TRAI NI NG WAGE AUTHORI ZED BY THI S SUBSECTI ON

Section 3. Section 5 of the act, amended Decenber 10, 1974
(P.L.916, No.303), July 1, 1978 (P.L.735, No.135), Decenber 15,
1988 (P.L.1232, No.150), and July 9, 1990 (P.L.348, No.79), is
amended to read:

Section 5. Exenptions.--(a) Enploynent in the follow ng
classifications shall be exenpt from both the m ni rum wage and
overtime provisions of this act:

(1) Labor on a farm

(2) Donestic services in or about the private hone of the
enpl oyer;

(3) Delivery of newspapers to the consuner

(4) In connection with the publication of any weekly,
sem weekly, or daily newspaper with a circulation of |ess than
four thousand, the major part of which circulation is within the
county where published or counties contiguous thereto;

(5) In a bona fide executive, adm nistrative, or
prof essi onal capacity (including any enpl oye enpl oyed in the
capacity of academ c admi nistrative personnel or teacher in
el enentary or secondary schools) or in the capacity of outside
sal esman (as such terns are defined and delimted fromtine to
time by regulations of the secretary, except that an enpl oye of
a retail or service establishment shall not be excluded fromthe

definition of enploye enployed in a bona fide executive or
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adm ni strative capacity because of the nunber of hours in his or
or closely related to the performance of executive

adm nistrative activities, if less than forty percent of his or
her hours worked in the workweek are devoted to such
activities);

(6) In the activities of an educational, charitable,
religious or nonprofit organizati on where the enpl oyer-enpl oye
rel ati onship does not in fact exist or where the services are
rendered to such organi zation gratuitously;

(7) In seasonal enploynent, if the enploye is under eighteen
years of age, or if a student under twenty-four years of age, by
a nonprofit health or welfare agency engaged in activities
deal i ng wi th handi capped or exceptional children or by a
nonprofit day or resident seasonal recreational canmp for canpers
under the age of eighteen years, which operates for a period of
| ess than three nonths in any one year;

(9) In enploynent by an establishment which is a public
anmusenent or recreational establishnment, organized canp, or
religious or nonprofit educational conference center, if (i) it
does not operate for nore than seven nonths in any cal endar
year, or (ii) during the preceding cal endar year, its average
recei pts for any six nonths of such year were not nore than
thirty-three and one-third percent of its average receipts for
the other six nonths of such year;

(10) ol f caddy;

(11) In enploynment as a switchboard operator enployed by an
i ndependently owned public tel ephone conmpany which has not nore
t han seven hundred and fifty stations;

(12) Enployes not subject to civil service | aws who hold

2006051090B1913 - 8 -
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el ective office or are on the personal staff of such an

of fi cehol der, are i mmedi ate advisers to himor her, or are

(b) Enploynent in the follow ng classifications shall be
exenpt fromthe overtime provisions of this act:

(1) Seaman;

(2) Any salesman, partsman, or mechanic primarily engaged in
selling and servicing autonobiles, trailers, trucks, farm
i npl enents, or aircraft if enployed by a nonmanufacturing
establishment primarily engaged in the business of selling such
vehicles to ultimte purchasers;

(3) Any driver enployed by an enpl oyer engaged in the
busi ness of operating taxicabs;

(4) Any enploye enployed as an announcer, news editor, or
chi ef engineer by a radio or television station, the major
studio of which is located (i) in a city or town of one hundred
t housand popul ation or | ess, according to the |atest avail able
decenni al census figures as conpiled by the Bureau of the
Census, except where such city or town is part of a standard
nmetropolitan statistical area, as defined and designated by the
Bureau of the Budget, which has a total population in excess of
one hundred thousand, or (ii) in a city or town of twenty-five
t housand popul ation or less, which is part of such an area but
is at least forty airline mles fromthe principal city in such
area;

(5) Any enploye engaged in the processing of maple sap into
sugar (other than refined sugar) or syrup;

(6) Enploynent by an establishnent which is a notion picture
t heatre;

(7) Any enploye of a notor carrier with respect to whomthe
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Federal Secretary of Transportation has power to establish
qgual i fications and maxi mum hours of service under 49 U S.C. 8§

3102(b) (1) and (2) (relating to requirenments for qualifications,

hours of service, safety and equi prment standards).

(©_ (1) NOTW THSTANDI NG THE PROVI SI ONS OF SUBSECTION (A) (7) <—

AND (8), AN EMPLOYER UNLESS OTHERW SE EXEMPT FROM THE M NI MUM

VWAGE PROVI SI ONS COF SECTION 4(A) (6) WHOSE EMPLOYE COVPLEMENT 1S

COWPOSED OF THE EQUI VALENT OF TEN FULL-TI ME EMPLOYES TO BE

CALCULATED ON A FORTY- HOUR WORKWEEK SHALL PAY:

(1) FIVE DOLLARS SI XTY-FI VE CENTS ($5.65) AN HOUR BEG NNI NG

JANUARY 1, 2007.

(1) SIX DOLLARS SI XTY-FI VE CENTS ($6.65) AN HOUR BEG NNI NG

JULY 1, 2007.

(2) SUCH EMPLOYER SHALL PAY THE FULL AMOUNT OF THE M NI MUM

VWAGE UNDER SECTI ON 4(A)(8) BEG NNING JULY 1, 2008.

Section 4. Sections 6, 7, 8 and 9 of the act are amended to
read:

Section 6. M ninum Wage Advi sory Board.--(a) There is
hereby created in the Departnment of Labor and Industry a M ninmum
Wage Advi sory Board consisting of nine nenbers to be appointed
by the secretary to assist himor her in carrying out his or_ her
duties under this act, and for the purpose of conducting public
heari ngs at the request of the secretary in order to recomend

rul es and regul ations for the occupations covered within this

act .
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(b) O the nine nenbers, three shall be representatives of
an established recogni zed associ ati on of |abor organi zati ons,
three shall be representatives of an established recognized
associ ation of enployers and three shall be nmenbers fromthe
general public. The Secretary of Labor and Industry or his or
her designated representative shall be chai rnman of the board.

(c) Each nmenber of the board shall receive conpensation of
thirty dollars ($30) per day plus necessary expenses, for each
day actually spent in the performance of his or her duties. No

enpl oye of the Comonweal th shall receive any additional
this act.

(d) At least ten days' public notice shall be given in the
manner prescribed by the board prior to any public hearing of
t he board. Five nmenbers of the board shall constitute a quorum

(e) The board shall have the power and duty to:

(1) consult with the secretary concerning any matter arising
under the admi nistration of this act and advise and assist him
section 8 of this act;

(2) conduct public hearings at the request of the secretary
in order to develop rules and regul ations in accordance wth
section 9 of this act, in which hearings due process of |aw
shall be observed and any person may appear and be heard or file

(3) the board shall submt its report including
recommendati ons for the pronul gation of rules and regulations to
the secretary, who shall within thirty days thereafter accept
such report or refer it to the board for further consideration

and consultation. If the report is referred to the board for
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further consideration, the secretary shall, in consultation with
t he board, nodify, amend, or otherw se act upon such report
within sixty days thereafter. Rules and regul ati ons devel oped
and promnul gated hereunder shall be published and any person
aggri eved thereby, shall have a right of review as set forth in
section 10 of this act.

Section 7. Investigations.--(a) The secretary or his or her
representative shall have authority to investigate and ascertain
t he wages of persons enployed in any occupation in the
Commonweal t h; enter and i nspect the place of business or
enpl oynment of any enpl oyer of enployes in any occupation in the
Commonweal th at any reasonable time, for the purpose of
exam ning and i nspecting any records of any such enpl oyer that
in any way relate to wages, hours, or other conditions of

enpl oynent of any such enpl oyes; copy any or all of such records

as [he] the secretary or [his] an authorized representative nay

deem necessary or appropriate; require fromsuch enpl oyer ful
and accurate statenents in witing, at such tinmes as the
secretary nay deem necessary, of the wages paid to all enpl oyes
in his or her enploynent; and interrogate such persons for the
pur pose of ascertaining whether the provisions of this act and
the regul ati ons issued thereunder have been and are being
conplied wth.

Section 8. Duty of Enployer.--Every enpl oyer of enployes
shall keep a true and accurate record of the hours worked by
each enpl oye and the wages paid to each, and shall furnish to
the secretary or his or _her duly authorized representative, upon
demand, a sworn statement of the same. Such records shall be

open to inspection by any duly authorized representative of the

secretary at any reasonable tine and shall be preserved for a
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period of three years. Every enployer subject to this act shal
keep a sunmary of this act and any regul ations issued thereunder
applicable to himor her, posted in a conspicuous place where
enpl oyes normal ly pass and can read it. Enployers shall, upon
request, be furnished copies of such summaries w thout charge.
Enpl oyers shall permt any duly authorized representative of the
secretary to interrogate any enploye in the place of enpl oynent
and during work hours with respect to the wages paid to and the
hours worked by such enpl oye or other enpl oyes.

Section 9. Enforcenent; Rules and Regul ations.--The

secretary shall enforce this act. [He] The secretary shall make

and, fromtine to time, revise regulations, with the assistance

of the board, when requested by [him the secretary, which shal

be deenmed appropriate to carry out the purposes of this act and
to safeguard the m ni num wage rates thereby established. Such
regul ations may include, but are not limted to, regul ations
defining and governing bona fide executive, admnistrative, or

pr of essi onal enpl oyes and outsi de [sal esnen] sal es persons,

| earners and apprentices, their nunber, proportion, |ength of
| earni ng period, and ot her working conditions; handi capped
wor kers; part-time pay; overtime standards; bonuses; all owances
for board, |odging, apparel, or other facilities or services
customarily furnished by enployers to enpl oyes; allowances for
gratuities; or allowances for such other special conditions or
ci rcunst ances which may be incidental to a particul ar enpl oyer-
enpl oye rel ati onshi p.

Section 5. Section 12 of the act, anmended Decenber 10, 1974
(P.L.916, No.303), is anended to read:

Section 12. Penalties.--(a) Any enployer and his or her

agent, or the officer or agent of any corporation, who
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di scharges or in any other nmanner discrim nates against any
enpl oye because such enpl oye has testified or is about to

i nvestigation or proceeding under or related to this act, or
because such enpl oyer believes that said enploye may so testify
shal |, upon conviction thereof in a summary proceedi ng, be
sentenced to pay a fine of not less than five hundred dollars
($500) nor nore than one thousand dollars ($1,000), and in
default of the paynment of such fine and costs, shall be
sentenced to inprisonnent for not |ess than ten days nor nore

t han ni nety days.

(b) Any enployer or the officer or agent of any corporation
who pays or agrees to pay any enploye less than the rates
applicable to such enpl oye under this act shall, upon conviction
thereof in a summary proceedi ng, be sentenced to pay a fine of
not | ess than seventy-five dollars ($75) nor nore than three
hundred dollars ($300) or to undergo inprisonment of not |ess
than ten nor nore than sixty days, or both. Each week in which
under this act and for each enploye who is paid | ess than the
prescribed rate, a separate offense shall be deenmed to occur
Any agreenent between the enployer and the enploye to work for
| ess than the applicable wage rate shall be no defense to action
by the Conmonweal th under this section.

(c) Any enployer or the officer or agent of any corporation
who vi ol ates any other provision of this act or of any
regul ation i ssued thereunder shall, upon conviction thereof in a
summary proceedi ng, be sentenced to pay a fine of not |ess than
one hundred dollars ($100) nor nore than five hundred dollars

($500), and each day of such failure to conmply with this act or
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1 regulation, shall constitute a separate of fense.

2 Section 6. The act is anmended by adding a section to read:

3 Section 14.1. Preenption.--(a) Except as set forth in

4 subsection (b), this act shall preenpt and supersede any | ocal

5 ordinance or _rule concerning the subject matter of this act.

6 (b) This section does not prohibit |ocal reqgulation pursuant
7 to_an ordinance which was adopted by a nunicipality prior to

8 January 1, 2006, and which remained in effect on January 1,

9 2006.

10 Seetton—7—TFhis—aet—shatt—take—etfect+n-60-days— <
11 SECTION 7. ALL ACTS AND PARTS OF ACTS ARE REPEALED | NSOFAR <—
12 AS THEY ARE | NCONSI STENT W TH THE ADDI TI ON OF SECTION 14.1 OF

13 THE ACT.

14 SECTION 8. TH S ACT SHALL APPLY AS FOLLOWG:

15 (1) THE ADDI TION OF SECTION 14.1 OF THE ACT SHALL NOT

16 I NVALI DATE ANY ORDI NANCE, CHARTER PROVI SI ON, RESOLUTI ON, RULE
17 OR REGULATI ON I N EFFECT ON THE EFFECTI VE DATE OF TH' S

18 SECTI ON

19 (2) THE FOLLOW NG PROVI SI ONS SHALL APPLY TO CONTRACTS

20 ENTERED | NTO OR RENEVEED ON OR AFTER THE EFFECTI VE DATE OF

21 TH S SECTI ON

22 (1) THE ADDI TION OF SECTION 14.1 OF THE ACT

23 (1) SECTION 7 OF TH S ACT

24 SECTION 9. TH S ACT SHALL TAKE EFFECT | MVEDI ATELY.
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