PRINTER S NO. 3507

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2438 %

| NTRODUCED BY WALKO, BELFANTI, CALTAG RONE, COHEN, CRAHALLA,
FABRI ZI O, FRANKEL, FREEMAN, GEORGE, CGERGELY, GOCDVAN
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REFERRED TO COVM TTEE ON | NSURANCE, FEBRUARY 7, 2006
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AN ACT

Regul ati ng pharnacy benefits managers; and providing for a
penal ty.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Pharnacy
Benefits Manager Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Covered entity."

(1) Any of the follow ng:
(1) A nonprofit hospital or nedical service

organi zation, insurer, health coverage plan or health

mai nt enance organi zation |licensed under the laws of this



1 Commonweal t h.

2 (i1i) A health program adm ni stered by the Depart nent
3 of Health in the capacity of provider of health coverage.
4 (tii1) An enployer, |abor union or other group of

5 persons organi zed in this Commonweal th that provides

6 heal th coverage to covered individuals who are enpl oyed
7 or reside in this Commonweal t h.

8 (2) The termdoes not include a health plan that

9 provi des coverage only for accidental injury, specified

10 di sease, hospital indemity, Medicare supplenent, disability
11 income, long-termcare or other limted benefit health

12 i nsurance policies and contracts.

13 "Covered individual."” A nenber, participant, enroll ee,

14 contracthol der or policyhol der or beneficiary of a covered

15 entity who is provided health coverage by the covered entity.

16 The termincludes a dependent or other person provided health
17 coverage through a policy, contract or plan for a covered

18 individual .

19 "Departnent."” The Departnent of Health of the Conmonwealt h.
20 "Generic drug.” A chemcally equival ent copy of a brand-name
21 drug with an expired patent.
22 "Labeler."™ An entity or person that neets all of the
23 follow ng requirenents:
24 (1) Receives prescription drugs froma manufacturer or
25 whol esal er and repackages those drugs for later retail sale.
26 (2) Has a | abeler code fromthe Food and Drug
27 Adm ni stration under 21 CFR 207.20 (relating to who nust
28 regi ster and submt a drug |ist).
29 "Pharmacy benefits managenent."” Any of the follow ng:
30 (1) The procurenent of prescription drugs at a
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negotiated rate for dispensation within this Comonwealth to

covered individuals.

(2) The adm nistration or managenent of prescription
drug benefits provided by a covered entity for the benefit of
covered individuals.

(3) Any of the follow ng services provided with regard
to the adm nistration of pharmacy benefits:

(i) Mail service pharnacy.

(i1i) dainms processing, retail network nmanagenent
and paynent of clainms to pharnmacies for prescription
drugs di spensed to covered individuals.

(tit) dinical formulary devel opnent and nanagenent
servi ces.

(iv) Rebate contracting and adm ni stration.

(v) Certain patient conpliance, therapeutic
i ntervention and generic substitution prograns.

(vi) Disease nmanagenent prograns.

"Pharnmacy benefits manager.” An entity that perforns
pharmacy benefits nmanagenment. The termincludes a person or
entity acting for a pharmacy benefits nmanager in a contractual
or enploynment relationship in the performance of pharnmacy
benefits nmanagenent for a covered entity and includes mai
servi ce pharnacy.

Section 3. Required practices.

A pharnmacy benefits manager owes a fiduciary duty to a
covered entity and shall discharge that duty in accordance with
the provisions of Federal and State | aw. A pharnmacy benefits
manager shall do all of the follow ng:

(1) Performits duties with care, skill, prudence and

diligence and in accordance with the standards of conduct
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applicable to a fiduciary in an enterprise of a like
character and with |ike ains.

(2) Notify the covered entity in witing of any
activity, policy or practice of the pharmacy benefits nanager
that directly or indirectly presents any conflict of interest
with the duties inposed by this act.

(3) Provide to a covered entity all financial and
utilization information requested by the covered entity
relating to the provision of benefits to covered individuals
t hrough that covered entity and all financial and utilization
information relating to services to that covered entity. A
pharmacy benefits nmanager providing information under this
par agr aph may designate that material as confidential.

I nformati on designated as confidential by a pharnmacy benefits
manager and provided to a covered entity under this paragraph
may not be disclosed by the covered entity to any person

wi t hout the consent of the pharmacy benefits manager, except
t hat di scl osure may be ordered by a court of this
Commonweal th for good cause shown or made in a court filing
under seal unless or until otherw se ordered by a court.

Not hing in this paragraph shall limt the Attorney Ceneral's
civil investigative authority to investigate violations of
this act under the act of Decenber 17, 1968 (P.L. 1224,

No. 387), known as the Unfair Trade Practices and Consumer
Protection Law.

(4) Wth regard to the dispensation of a substitute
prescription drug for a prescribed drug to a covered
i ndi vi dual :

(1) If a pharmacy benefits manager makes a

substitution in which the substitute drug costs nore than
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the prescribed drug, the pharmacy benefits nanager shal

di sclose to the covered entity the cost of both drugs and

any benefit or payment directly or indirectly accruing to

t he pharmacy benefits manager as a result of the

substitution.

(i1i) To transfer in full to the covered entity any
benefit or paynent received in any form by the pharnacy
benefits nmanager either as a result of a prescription
drug substitution under subparagraph (i) or as a result
of the pharmacy benefits nmanager's substituting a | ower-
priced generic and therapeutically equivalent drug for a
hi gher - priced prescribed drug.

(5) To pass any paynent or benefit for the dispensation
of prescription drugs within this Conmonweal th based on
vol une of sales for certain prescription drugs or classes or
brands of drugs within this Cormonwealth in full to the
covered entity.

(6) To disclose to the covered entity all financial
terms and arrangenents for remuneration of any kind that
apply between the pharmacy benefits nanager and any
prescription drug manufacturer or |abeler, including
formul ary managenment and drug-sw tch prograns, educational
support, clainms processing and pharmacy network fees that are
charged fromretail pharmacies and data sales fees. A
pharmacy benefits nmanager providing information under this
par agr aph may designate that material as confidential.

I nformati on designated as confidential by a pharnmacy benefits
manager and provided to a covered entity under this paragraph
may not be disclosed by the covered entity to any person

wi t hout the consent of the pharmacy benefits manager, except
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t hat di sclosure may be ordered by a court of this
Commonweal th for good cause shown or made in a court filing
under seal unless or until otherw se ordered by a court.

Not hing in this paragraph shall limt the Attorney Ceneral's

civil investigative authority to investigate violations of

this act under the Unfair Trade Practices and Consumer

Protection Law.

Section 4. Unfair Trade Practices and Consuner Protection Law.

A violation of any of the provisions of this act shall be
deened a violation of the act of Decenber 17, 1968 (P.L. 1224,
No. 387), known as the Unfair Trade Practices and Consumer
Protection Law.

Section 20. Applicability.

This act shall apply to all contracts for pharmacy benefits
managenent entered into in this Comonweal th or by a covered
entity in this Commonweal th, executed or renewed on or after the
effective date of this section. A contract executed pursuant to
a nmenorandum of agreenent executed prior to the effective date
of this section shall be deenmed to have been executed prior to
the effective date of this section even if the contract was
executed after that date.

Section 21. Effective date.

This act shall take effect in 60 days.
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