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AN ACT

1  Amending Title 42 (Judiciary and Judicial Procedure) of the
2     Pennsylvania Consolidated Statutes, providing for civil
3     immunity of employers relating to disclosure of former
4     employee information.

5     The General Assembly of the Commonwealth of Pennsylvania

6  hereby enacts as follows:

7     Section 1.  Title 42 of the Pennsylvania Consolidated

8  Statutes is amended by adding a section to read:

________________________________________________________________9  § 8340.1.  Civil immunity of employers relating to disclosure of

____________________________10             former employee information.

__________________________________________________11     (a)  Absolute immunity.--An employer who discloses

________________________________________________________________12  information about an employee to a prospective employer shall be

__________________________________________13  absolutely immune from civil liability if:

____________________________________________________14         (1)  The employer has a written policy governing the

________________________________________________________15     disclosure of the information, setting forth what may be

___________________________________________________________16     disclosed, who may prepare the disclosure, who may maintain

_____________________________________________________________17     any records associated with the disclosure and the procedures

___________________________________________________________18     for the employee to receive notice of the employer's intent



_____________________________________________________________1     to disclose the information and the employee's opportunity to

___________________________2     respond to that disclosure.

______________________________________________________3         (2)  The employee or prospective employer requests the

_______________________4     information in writing.

__________________________________________________5         (3)  The employer discloses the information to the

________________________________6     prospective employer in writing.

________________________________________________________7         (4)  The disclosed information relates to the employee's

____________________________________________________________8     job performance, work-related conduct or characteristics, or

____________________________________________________9     to acts committed by the employee at work that would

______________________________________________10     constitute violations of Federal or State law.

_______________________________________________________11         (5)  The employer provides a copy of the information it

_________________________________________________________12     intends to disclose to the employee before forwarding the

________________________________________13     information to the prospective employer.

_______________________________________________14         (6)  The employer provides the employee with an

____________________________________________________________15     opportunity to respond to the intended disclosure in writing

____________________________________________________16     and, if a response is provided, that the response is

_________________________________________________________17     forwarded to the prospective employer with the employer's

____________18     information.

__________________________19     (b)  Qualified immunity.--

_______________________________________________________20         (1)  Except as otherwise provided under subsection (a),

____________________________________________________________21     an employer who discloses information about an employee to a

___________________________________________________________22     prospective employer shall be presumed to be acting in good

_________________________________________________________23     faith and is immune from civil liability if the disclosed

____________________________________________________________24     information relates to the employee's job performance, work-

___________________________________________________________25     related conduct or characteristics, or to acts committed by

________________________________________________________26     the employee at work that would constitute violations of

_____________________27     Federal or State law.

_________________________________________________28         (2)  The presumption of good faith established in

____________________________________________________29     paragraph (1) may be rebutted if at least one of the

________________________________________________________30     following are proven by a preponderance of the evidence:
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________________________________________________1             (i)  The employer disclosed information that was

______2         false.

_________________________________________________3             (ii)  The employer disclosed information that was

________________________4         deliberately misleading.

______________________________________________5             (iii)  The employer disclosed information with

______________________________________________________6         reckless disregard as to whether it was true or false.

_____________________________________________7             (iv)  The employer disclosed information with

_________________8         malicious intent.

_____________________________________________________9             (v)  The employer disclosed information that violated

________________________________________________________10         a civil, common law or constitutional or statutory right

________________11         of the employee.

_____________________________________________________________12     (c)  Fees and costs.--If an employer prevails in a civil suit

_______________________________________________________________13  brought under this section, the court may order the employee to

______________________________________________________14  pay the employer's reasonable attorney fees and costs.

________________________________________________________15     (d)  Other rights affected.--This section is intended to

_____________________________________________________________16  abrogate any common law immunity available to an employer for

_______________________________________17  the conduct identified in this section.

_________________________________________________________18     (e)  Definitions.--As used in this section, the following

_______________________________________________________________19  words and phrases shall have the meanings given to them in this

___________20  subsection:

____________________________________________________________21     "Employee."  An individual currently or formerly employed by

____________22  an employer.

__________________________________________________________23     "Employer."  A person who employs at least one individual.

___________________________________________________________24  The term includes the Commonwealth and any of its political

_____________25  subdivisions.

_____________________________________________________________26     "Former employee."  An individual who was previously employed

_______________27  by an employer.

___________________________________________________________28     "Job performance, work-related conduct or characteristics."

____________________________________________________________29  The term includes information relating to skills, abilities,

_______________________________________________________________30  duties, performance evaluations, disciplinary actions taken and
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___________1  attendance.

___________________________________________________________2     "Prospective employee."  An individual who has submitted an

__________________________________________________________3  application, resume or other correspondence, indicating an

__________________________________________________4  interest in employment, to a prospective employer.

__________________________________________________________5     "Prospective employer."  An employer to whom a prospective

______________________________________________________6  employee has submitted an application, resume or other

_____________________________________________________7  correspondence, indicating an interest in employment.

8     Section 2.  This act shall take effect in 60 days.
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