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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2181 =%

| NTRODUCED BY HASAY, TI GUE, MJUNDY, THOVAS, BELFANTI, BLACKWELL

BOYD, BUNT, CALTAG RONE, CASORI O, COSTA, DelLUCA, FORCIER,

GOCDVAN, HENNESSEY, HERVAN, HESS, LEVDANSKY, Ml LH NNEY,
MUSTI O, O NEI LL, PETRARCA, PETRONE, PHI LLIPS, RAYMOND,

REI CHLEY, SATHER, B. SM TH, SOLOBAY, E. Z. TAYLOR, WLT AND

YOUNGBLOOD, NOVEMBER 1, 2005

REFERRED TO COW TTEE ON COMMERCE, NOVEMBER 1, 2005
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AN ACT
Amendi ng the act of Decenber 17, 1968 (P.L.1224, No.387),

entitled "An act prohibiting unfair nethods of conpetition

and unfair or deceptive acts or practices in the conduct
any trade or commerce, giving the Attorney Ceneral and

of

District Attorneys certain powers and duties and providing

penalties,” providing for the definition of "excessive

pricing"; further providing for the definitions of "unfair

nmet hods of conpetition” and "unfair or deceptive acts or

practices"; prohibiting excessive pricing; and providing for

penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 2(4) of the act of Decenber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and
Consuner Protection Law, reenacted and anmended Novenber 24,
(P.L.1166, No.260) and amended Decenber 4, 1996 (P.L. 906,
No. 146), is anended and the section is anmended by adding a
cl ause to read:

Section 2. Definitions.--As used in this act.

* * %

1976



(1.1) "Excessive pricing" neans pricing which is unwarranted

by market conditions current at the tine of the pricing

practice. The termincludes practices where either the price

bei ng charged for goods or services has been increased at a

hi gher percentage for the ultimate consuner than the percentage

increase to the seller during the sane period of tinme or where

the overall price of the goods or services has been i ncreased in

order to take advantage of a perceived shortage in the goods or

services.

(4) "Unfair methods of conpetition” and "unfair or deceptive
acts or practices" nmean any one or nore of the follow ng:

(1) Passing off goods or services as those of another[;].

(i1i) Causing likelihood of confusion or of m sunderstandi ng
as to the source, sponsorship, approval or certification of
goods or services[;].

(ti1) Causing likelihood of confusion or of m sunderstanding
as to affiliation, connection or association with, or
certification by, another[;].

(iv) Using deceptive representations or designations of
geographic origin in connection with goods or services[;].

(v) Representing that goods or services have sponsorship,
approval, characteristics, ingredients, uses, benefits or
guantities that they do not have or that a person has a
sponsorshi p, approval, status, affiliation or connection that he
does not have[;].

(vi) Representing that goods are original or newif they are
deteriorated, altered, reconditioned, reclained, used or
secondhand[ ;] .

(vii) Representing that goods or services are of a
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particul ar standard, quality or grade, or that goods are of a
particular style or nodel, if they are of another[;].

(viii) Disparaging the goods, services or business of
anot her by false or m sleading representation of fact[;].

(i x) Advertising goods or services with intent not to sell
them as advertised[;].

(x) Advertising goods or services with intent not to supply
reasonabl y expectabl e public demand, unless the advertisenent
discloses a limtation of quantity[;].

(xi) Making false or msleading statenents of fact
concerning the reasons for, existence of, or amounts of price
reductions[;].

(xii) Promsing or offering prior to tine of sale to pay,
credit or allow to any buyer, any conpensation or reward for the
procurenent of a contract for purchase of goods or services wth
another or others, or for the referral of the nane or nanmes of
anot her or others for the purpose of attenpting to procure or
procuring such a contract of purchase with such other person or
per sons when such paynent, credit, conpensation or reward is
contingent upon the occurrence of an event subsequent to the
time of the signing of a contract to purchase[;].

(xiii) Pronoting or engaging in any plan by which goods or
services are sold to a person for a consideration and upon the
further consideration that the purchaser secure or attenpt to
secure one or nore persons likewise to join the said plan; each
purchaser to be given the right to secure noney, goods or
servi ces dependi ng upon the nunber of persons joining the plan.
In addition, pronoting or engaging in any plan, conmonly known
as or simlar to the so-called "Chain-Letter Plan" or "Pyramd

Club." The terns "Chain-Letter Plan" or "Pyramid C ub" mean any
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schene for the disposal or distribution of property, services or
anyt hi ng of val ue whereby a participant pays val uabl e
consideration, in whole or in part, for an opportunity to
recei ve conpensation for introducing or attenpting to introduce
one or nore additional persons to participate in the schene or
for the opportunity to receive conpensati on when a person

i ntroduced by the participant introduces a new participant. As
used in this subclause the term "consideration" nmeans an

i nvestment of cash or the purchase of goods, other property,
training or services, but does not include paynents nade for

sal es denonstration equi pnent and nmaterials for use in making
sales and not for resale furnished at no profit to any person in
the programor to the conpany or corporation, nor does the term
apply to a minimal initial paynent of twenty-five dollars ($25)
or less[;].

(xiv) Failing to conply with the terns of any witten
guarantee or warranty given to the buyer at, prior to or after a
contract for the purchase of goods or services is made[;].

(xv) Knowingly msrepresenting that services, replacenents
or repairs are needed if they are not needed[;].

(xvi) Making repairs, inprovenents or replacenments on
tangi bl e, real or personal property, of a nature or quality
inferior to or below the standard of that agreed to in
witing[;].

(xvii) Making solicitations for sales of goods or services
over the tel ephone without first clearly, affirmatively and
expressly stating:

(A) the identity of the seller;

(B) that the purpose of the call is to sell goods or

servi ces;
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(C© the nature of the goods or services; and

(D) that no purchase or paynent is necessary to be able to
Win aprize or participate in a prize pronotion if a prize
pronotion is offered. This disclosure nust be nade before or in
conjunction with the description of the prize to the person
called. If requested by that person, the tel emarketer nust
di scl ose the no-purchase/ no-paynment entry method for the prize
pronotion[;].

(xviii) Using a contract, formor any other docunent related
to a consuner transaction which contains a confessed judgnment
cl ause that waives the consunmer's right to assert a | egal
defense to an action[;].

(xix) Soliciting any order for the sale of goods to be
ordered by the buyer through the mails or by tel ephone unless,
at the tinme of the solicitation, the seller has a reasonable
basis to expect that it will be able to ship any ordered
nmer chandi se to the buyer:

(A) within that time clearly and conspi cuously stated in any
such solicitation; or

(B) if notimeis clearly and conspicuously stated, within
thirty days after receipt of a properly conpleted order fromthe
buyer, provided, however, where, at the tine the nerchandise is
ordered, the buyer applies to the seller for credit to pay for
t he nerchandise in whole or in part, the seller shall have fifty
days, rather than thirty days, to performthe actions required
by this subclause[;].

(xx) Failing to informthe purchaser of a new notor vehicle
offered for sale at retail by a notor vehicle dealer of the
fol | ow ng:

(A) that any rustproofing of the new notor vehicle offered
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by the notor vehicle dealer is optional;

(B) that the new notor vehicle has been rustproofed by the
manuf acturer and the nature and extent, if any, of the
manuf acturer's warranty which is applicable to that
rustproofing[;].
The requirenments of this subclause shall not be applicable and a
not or vehicle deal er shall have no duty to informif the notor
vehi cl e deal er rustproofed a new notor vehicle before offering
it for sale to that purchaser, provided that the deal er shal
i nform the purchaser whenever deal er rustproofing has an effect
on any manufacturer's warranty applicable to the vehicle. This
subcl ause shall not apply to any new notor vehicle which has
been rustproofed by a notor vehicle dealer prior to the
effective date of this subcl ause.

(xxi) Engaging in any other fraudul ent or deceptive conduct
whi ch creates a likelihood of confusion or of m sunderstanding.

(xxii) Engaging in conduct which di sadvant ages a consuner by

chargi ng an excessive price for goods or services.

Section 2. The act is anmended by adding a section to read:

Secti on 9. 4. Excessive Pricing.--(a) No seller shall charge

excessive prices to any consuner for any goods or services.

(b)Y It shall be a rebuttable presunption that a sell er has

engaged in excessive pricing if the seller has increased prices

to the consuner for goods or services by nore than twenty per

cent of his price for those sanme goods or services within seven

days prior to the i nstance of alleged excessive pricing. If a

seller's price to the original consuner results in a margi n of

twenty per cent or nore between the prices paid for by the

seller for the goods or services and the price the sell er paid

to acquire the goods or services, the seller shall not be
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entitled to rebut the presunption.

(c) The seller may rebut any presunpti on of excessive

pricing if he can show that the increase in the price he charges

was a direct result of increases in his acquisition costs for

t hose sane goods and services.

(d) (1) VWenever the Attorney CGeneral has reason to believe

that any person is using any nethod, act or practice decl ared by

this section to be unlawful and that proceedi ngs would be in the

public interest, he may bring an action in the nane of the

Commpnweal th agai nst such person to restrain by tenporary or

per manent i njunction the use of such nmethod, act or practice.

(2) Purchasers who believe they have been the victins of

excessive pricing nmay file a conplaint with the Bureau of

Consuner Protection in the Ofice of Attorney CGeneral. The

bureau shall investigate any conplaints filed by purchasers

pursuant to this clause. |If the Attorney General finds, after

i nvestigating a conplaint, that there has been a viol ati on of

this section, he nay bring an action to inpose a civil penalty

of up to ten thousand dollars ($10,000) for each violation and

to seek restitution for the purchaser as provided for in this

act.

(e) Prior to the initiation of a civil action, the Attorney

Ceneral is authorized to require the attendance and testi nbny of

w t nesses and the producti on of docunents. For this purpose the

Attorney General may i ssue subpoenas, exanm ne w tnesses and

recei ve evidence. |If a person objects to or otherwise fails to

conply with a subpoena or request for testi nony, the Attorney

CGCeneral may file in Commobnweal th Court or any court of record of

the Commponwealth an action to enforce the subpoenas or request.

Notice of hearing of the action and a copy of all pl eadi ngs
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shall be served upon the person who nay appear i n opposition.

(f) Any testinony taken or materi al produced shall be kept

confidential by the Attorney General except to the extent that

such informati on nay be used in a judicial proceeding or if the

di sclosure is authorized by the court for good cause shown or if

confidentiality is waived by the person being investi gated and

by the person who has testified, answered interrogatories or

produced nateri al s.
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Section 3. This act shall take effect imediately.

J5L12MsP/ 20050H2181B3020 - 8 -



