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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1557 *%%"

| NTRODUCED BY LEVDANSKY, DeWEESE, VEON, BELARDI, CALTAG RONE
CURRY, DERMODY, FABRI ZI O, FRANKEL, FREEMAN, GERBER, CGERGELY,
HANNA, HERSHEY, JOSEPHS, MANDERI NO, MANN, MUNDY, PALLONE
Pl STELLA, ROONEY, SAI NATO, SHANER, SHAPI RO, SCLOBAY, STABACK,
STETLER, STURLA, TANGRETTI, TIGUE, WALKO, WHEATLEY, YUDI CHAK
AND JAMES, MAY 10, 2005

REFERRED TO COWM TTEE ON FI NANCE, MAY 10, 2005

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An

2 act relating to tax reformand State taxation by codifying

3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing
6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations

9 and other entities; prescribing crinmes, offenses and

10 penalties,” further providing, in sales and use tax, for

11 assessment and for reassessnent; deleting provisions relating
12 to review by Board of Finance and Revenue; further providing
13 for refund of sales tax attributed to bad debt; deleting

14 provisions relating to refund or credit for overpaynent and
15 to restriction on refunds; further providing, in sales and

16 use tax, for refunds, for refund petition and for extended

17 time for filing special petition for refund; further

18 provi ding, in personal incone tax, for definitions and for

19 cl asses of income; providing for withholding tax on early
20 di stributions; further providing, in personal incone tax, for

21 assessnment, for jeopardy assessnents, for procedure for

22 reassessnment, for restrictions on refunds and for limtations
23 on refund or credit; further providing, in corporate net

24 income tax, for definitions, for inposition, for reports and
25 paynent, for consolidated reports and for changes by Federal
26 Government; providing, in corporate net inconme tax, for

27 assessnments, for jeopardy assessnents, for limtations on

28 assessnments and for extension of limtation period; further
29 provi ding for enforcenment relating to corporate net incone

30 tax; providing, in corporate net inconme tax, for collection
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and for actions to collect and defenses; further providing,
in gross receipts tax, for inposition; further providing, in
realty transfer tax, for assessnent, for lien and for
refunds; further providing for nutual thrift institutions tax
assessnent; further providing, in malt beverage tax, for
assessnment and for refund of tax; further providing for

i nheritance tax refund; providing for petition procedure and
adm ni stration; establishing the Tax Review Tri bunal and
providing for its powers and duties; providing for tax

cl earance for renewals of |icenses, permts and

regi strations; deleting provisions relating to petitions for
refunds; further providing for estinmated tax and for

under paynent of estimated tax, for refund petitions and for
timely filing; providing for assessnents by the Departnent of
Revenue; and naking rel ated repeal s.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Sections 230 and 232 of the act of March 4, 1971
(P.L.6, No.2), known as the Tax Reform Code of 1971, are anended
to read:

Section 230. Assessnent.--The departnment is authorized and
required to make the inquiries, determ nations and assessnents

of the tax (including interest, additions and penalties) inposed

by this article. A notice of assessnent and demand for paynent

shall be mailed by certified mail to the taxpayer. The notice

shall set forth the basis of the assessnent.

Section 232. Reassessnent.--Any taxpayer agai nst whom an
assessment is nade may petition the departnment for a

reassessment pursuant to Article XXVII. [Notice of an intention

to file such a petition shall be given to the departnent within
thirty days of the date the notice of assessnment was nailed to

t he taxpayer, except that the departnment for due cause may
accept such notice within ninety days of the date the notice of
assessment was mail ed. The departnment by registered mail shal
supply the taxpayer with a statenent setting forth in reasonabl e
detail the basis of the assessment within thirty days after

recei pt of the taxpayer's notice of intention to file a petition
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for reassessnent. A petition for reassessnent shall thereafter
be filed within thirty days after such basis of assessnent has
been mailed to the taxpayer. Such petition shall set forth in
reasonabl e detail the grounds upon which the taxpayer clains
that the assessnent is erroneous or unlawful, in whole or in
part, and shall be acconpanied by an affidavit or affirnmation
that the facts contained therein are true and correct and that
the petition is not interposed for delay. An extension of tine
for filing the petition may be all owed for cause but in no case
shall such extension exceed one hundred twenty days. The
departnment shall hold such hearings as may be necessary for the
pur pose, at such tinmes and places as it may determ ne, and each
t axpayer who has duly filed such petition for reassessnent shal
be notified by the departnent of the tinme when, and the place
where, such hearing in his case will be held.

It shall be the duty of the departnment, within six nonths
after receiving a filed petition for reassessnent, to dispose of
the issue raised by such petition and nmail notice of the
departnment's decision to the petitioner: Provided, however, That
t he taxpayer and the departnment may, by stipulation, extend such
di sposal time by not nore than six additional nonths.]

Section 2. Section 234 of the act is repeal ed.

Section 3. Section 247.1(a) of the act, anended June 22,
2001 (P.L.353, No.23), is anended to read:

Section 247.1. Refund of Sales Tax Attributed to Bad Debt. --
(a) A vendor may file a petition for refund of sales tax paid
to the departnment that is attributed to a bad debt if all of the
foll ow ng apply:

(1) The purchaser fails to pay the vendor the total purchase

pri ce.
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(2) The purchase price is witten off, either in whole or in
part, as a bad debt on the vendor's books and records.

(3) The bad debt has been deducted for Federal incone tax
pur poses under section 166 of the Internal Revenue Code of 1986
(Public Law 99-514, 26 U S.C. § 166).

The petition shall be filed with the departnent within the tine
[imtations prescribed by section [3003.1 of this act.] 2703 of

this act and shall be governed by the procedure of Article

Section 4. Sections 250 and 251 of the act are repeal ed.

Section 5. Section 252 of the act, amended April 23, 1998
(P.L.239, No.45), is anended to read:

Section 252. Refunds.--The departnent shall, pursuant to the

provi sions of [sections 253 and 254] Article XXVII, refund al

taxes, interest and penalties paid to the Commonweal th under the
provisions of this article and to which the Commonweal th i s not
rightfully entitled. Such refunds shall be made to the person,
his heirs, successors, assigns or other personal

representatives, who actually paid the tax: Provided, That no
refund shall be nade under this section with respect to any
paynent made by reason of an assessnment with respect to which a
t axpayer has filed a petition for reassessnment pursuant to

section [232 of this article] 2702 of Article XXVII to the

extent that said petition has been determ ned adversely to the
t axpayer by a decision which is no |onger subject to further
review or appeal: Provided further, That nothing contained
herein shall be deened to prohibit a taxpayer who has filed a
timely petition for reassessnent fromanending it to a petition

for refund where the petitioner has paid the tax assessed.
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Section 6. Section 253 of the act, anmended May 7, 1997
(P.L.85, No.7), is anended to read:

Section 253. Refund Petition.--(a) Except as provided for
in section 256 and in subsection (b) [and (d)] of this section,
the refund or credit of tax, interest or penalty provided for by
section 252 shall be nade only where the person who has actually
paid the tax files a petition for refund with the depart nment
under [section 3003.1. Such petition for refund nmust set forth
in reasonabl e detail the grounds upon which the taxpayer clains
that the Comonweal th is not rightfully entitled to such tax,
interest or penalty, in whole or in part, and shall be
acconpani ed by an affidavit affirmng that the facts contained
therein are true and correct. The departnment may hold such
heari ngs as may be necessary for the purpose at such tinmes and
pl aces as it may determ ne, and each person who has duly filed a
refund petition shall be notified by the departnent of the tine
when, and the place where, such hearing in his case will be

held.] Article XXVII.

(b) A refund or credit of tax, interest or penalty, paid as
a result of an assessnent nmade by the departnment under section
231, shall be nade only where the person who has actually paid
the tax files with the departnment a petition for a refund with

t he departnent under [section 3003.1(d)] Article XXVII. The

filing of a petition for refund, under the provisions of this
subsection, shall not affect the abatenment of interest,
additions or penalties to which the person may be entitled by
reason of his paynment of the assessnent.

[(c) It shall be the duty of the departnent, within six
nonths after receiving a petition for refund, to dispose of the

i ssue raised by such petition, and nmail notice of the
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departnment's decision to the petitioner: Provided, however, That
t he taxpayer and the departnment may, by stipulation, extend such
di sposal tinme by not nore than six additional nonths.

(d) Notw thstandi ng any other provision of this section
where any tax, interest or penalty has been paid under a
provision of this article subsequently held by final judgnment of
a court of conpetent jurisdiction to be unconstitutional, or
under an interpretation of such provision subsequently held by
such court to be erroneous, a petition for refund may be fil ed
ei ther before or subsequent to final judgnent, but such petition
must be filed under section 3003.1. The departnment shall have
jurisdiction to hear and determ ne any such petition filed prior
to such final judgnment only if, at the tinme of filing of the
petition, proceedings are pending in a court of conpetent
jurisdiction wherein the claimof unconstitutionality or of
erroneous interpretation, made in the petition for refund may be
established, and in such case, the departnent shall not take
final action upon the petition for refund until the judgnent
determ ning the question involved in such petition has becone
final.]

Section 7. Section 254 of the act is repeal ed.

Section 8. Section 256 of the act is anended to read:

Section 256. Extended Tine for Filing Special Petition for
Ref und. -- Any party to a transaction who has paid tax by reason
of a transaction with respect to which the departnent is
assessi ng tax agai nst anot her person may, within six nonths
after the filing by the departnent of the assessnent agai nst
such other person, file a special petition for refund,
notwi thstanding his failure to [file a regular petition within

three years of the paynent.] tinely file a petition pursuant to
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1 section 2703 of Article XXVII. The provisions of [sections 253,
2 254 and 255] Article XXVII shall be applicable to such speci al
3 petition for refund, except that the departnment need not act on
4 such petition until there is a final determnation as to the

5 propriety of the assessnent filed against the other party to the
6 transaction. Where a petition is filed under this provision in
7 order to take advantage of the extended period of limtations,
8 overpaynents by the petitioner shall be refunded but only to the
9 extent of the actual tax (w thout consideration of interest and
10 penalties) paid by the other party to the transaction. The

11 purpose of this section is to avoid duplicate paynent of tax

12 where a determnation is made by the departnent that one party
13 to a transaction is subject to tax, and another party to the

14 transaction has previously paid tax with respect to such

15 transaction and, as such, this section shall be construed as

16 extending right beyond that provided for by section [253] 2703,
17 and not to limt such other section.

18 Section 9. Section 301(a), (d) and (q) of the act, anmended
19 Decenber 23, 1983 (P.L.370, No.90), April 23, 1998 (P.L. 239,
20 No.45) and June 29, 2002 (P.L.559, No.89), are anended and the
21 section is anended by addi ng cl auses to read:
22 Section 301. Definitions.--The foll owi ng words, terns and
23 phrases when used in this article shall have the neaning
24 ascribed to themin this section except where the context
25 clearly indicates a different neaning, and, unless specifically
26 provided otherwi se, any reference in this article to the
27 Internal Revenue Code of 1986 shall nean the Internal Revenue
28 Code of 1986 (Public Law 99-514, 26 U S.C. 8 1 et seq.), as
29 anended to January 1, 1997:
30 (a) "Accepted accounting principles and practices" means
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[those]:

(i) The requirenents of sections 451 and 457 of the | nternal

Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 88 451 and

457), as anended to January 1, 2005; (ii) those accounting

principles, systens or practices, including the install nent

sal es nethod of reporting, which are acceptable by standards of
t he accounting profession and which are not inconsistent with
the regul ations of the departnment setting forth such principles

and practices or the requirenents described in subclause (i).

* * %

(d) "Conpensation” neans and shall include sal aries, wages,
conmmi ssi ons, bonuses and incentive paynents whet her based on
profits or otherw se, fees, tips and simlar renuneration
received for services rendered, whether directly or through an
agent, and whether in cash or in property.

The term "conpensation” shall not nmean or include: (i)
periodi ¢ paynments for sickness and disability other than regular
wages received during a period of sickness or disability; or
(ii) disability, retirenment or other paynents arising under
wor knen' s conpensation acts, occupational disease acts and
simlar |egislation by any governnment; or (iii) paynents
commonly recogni zed as [old age or retirenent benefits paid to
persons retired fromservice after reaching a specific age or

after a stated period of enploynment] Social Security or Tier 1

railroad retirenent benefits or governnent or church pension

pl an paynents; or (iv) paynments comonly known as public

assi stance, or unenpl oynent conpensation paynments by any
government al agency; or (v) paynments to reinburse actua
expenses; or (vi) paynents nade by enployers or |abor unions,

i ncl udi ng paynments made pursuant to a cafeteria plan qualifying
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under section 125 of the Internal Revenue Code of 1986 (Public
Law 99-514, 26 U.S.C. 8§ 125), for enploye benefit prograns
covering hospitalization, sickness, disability or death,

suppl enent al unenpl oynent benefits or strike benefits: Provided,
That the program does not discrimnate in favor of highly
conpensated individuals as to eligibility to participate,
paynents or program benefits; or (vii) any conpensation received
by United States servicenmen serving in a conbat zone; or (viii)
paynents received by a foster parent for in-honme care of foster
children froman agency of the Commonwealth or a political
subdi vi si on thereof or an organi zation exenpt from Federal tax
under section 501(c)(3) of the Internal Revenue Code of 1954
which is licensed by the Cormonwealth or a political subdivision
t hereof as a placenent agency; or (ix) paynments made by

enpl oyers or |abor unions for enpl oye benefit progranms covering

social security or [retirenent] railroad retirenent benefits; or

(x) personal use of an enployer's owned or |eased property or of

enpl oyer - provi ded services[.]; or (xi) paynents received under

an eligible retirenent plan or funded eligi bl e excess benefit

pl an by an enpl oye after separation from covered service after

attai nnent of retirenent age or service; or (xii) paynents

recei ved by an enpl oye under an eligi bl e suppl enental executive

retirenent plan or unfunded eligi bl e excess benefit plan after

separation fromcovered service after attai nment of retirenent

age or service as part of a series of substantially equal

peri odi ¢ paynents, not |less frequently than annually, nade for:

(A) the life or life expectancy of the recipient or the joint

lives or joint |life expectancies of the recipient and the

desi gnated beneficiary of the recipient; or (B) a period of not

| ess than ten years; or (xiii) any distribution under an enpl oye
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wel fare or pension benefit plan that is made to a pl an

beneficiary or to the estate of the enpl oye by reason of the

death of the enploye; or (xiv) paynents nade under eliqgible

retirenent plans, eliqgible excess benefit plans or eligible

suppl enental executive retirenent plans that are conti ngent upon

t he enpl oye's bei ng unable to engage in any substanti al gai nf ul

activity by reason of any nedically detern nabl e physi cal or

mental inpairnent that can be expected to result in death or to

| ast for a continuous period of not |ess than twel ve nonths; or

(xv) retired or retai ner pay of a nmenber or forner nmenber of a

uni form servi ce conmputed under 10 U.S.C. Ch. 71.

* * %

(h.1) "Eligible excess benefit plan" neans any nonel ecti ve

pl an, program or arrangenent that nmeets the requirenments of

par agraphs (2), (3) and (4) of subsection (a) of section 409A of

the Internal Revenue Code of 1986 (Public Law 99-514, 26 U. S. C

8 409A), as anended to January 1, 2005, is operated in

accordance with such requirenents and i s nmai ntai ned solely for

t he purpose of providing retirenent benefits for enpl oyes in

excess of the limtati ons i nposed by one or nore of sections

401(a)(17), (k) or (m, 402(q), 403(b), 408(k) or 415 of the

I nternal Revenue Code of 1986, as anended, or any other

limtation on contributions or benefits in such code on plans to

whi ch any of such sections apply.

(h.2) "Eligible retirenent plan" nmeans any qualifi ed

retirenent plan as defined in section 4974(c) of the |nternal

Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 8§ 4974(c)),

as anended to January 1, 2005, sinplified enpl oye pensi on pl an

as defined in section 408(k) of the Internal Revenue Code of

1986, sinple retirenent account as defined in section 408(p) of

20050H1557B1932 - 10 -
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the I nternal Revenue Code of 1986, Roth |IRA as defined in

section 408A of the Internal Revenue Code of 1986, or eligible

deferred conpensati on plan as defined in section 457(b) of the

I nternal Revenue Code of 1986 that is in conpliance, by design

and in operation, with Federal requirenents.

(h.3) "Eligible suppl enental executive retirenent plan"

means any nonel ecti ve nonqualified deferred conpensati on pl an

that neets the requirenents of section 409A(a)(2), (3) and (4)

of the Internal Revenue Code of 1986 (Public Law 99-514, 26

US.C. 8§ 409A(a)(2), (3) and (4)), as anended to January 1,

2005, is operated in accordance with such requirenments, and i s

mai ntai ned solely to provi de suppl enental retirenent benefits.

* * %

(q) (1) "Received" for the purpose of conputation of incomne
subject to tax under this article nmeans "received, earned or
acqui red" [and];

(2) the phrase "received, earned or acquired" shall be
construed according to the nethod of accounting required by the
departnment under this article for conputing and reporting incone
subject to the tax[.],

(3) with respect to eligible retirenment plans, the phrase

shall be construed, as applicable, according to the provisions

of sections 72(a), (b), (c) and (d), 83, 402, 403, 404, 404A,

406, 407, 408, 408A, 451 and 457 of the Internal Revenue Code of

1986 (Public Law 99-514, U.S.C. 88 72(a), (b), (c) and (d), 83,

402, 403, 404, 404A, 406, 407, 408, 408A, 451 and 457), as

anended to January 1, 2005, except that, for purposes of

conputing tax under this article:

(i) Amounts |lawfully deducted and withheld fromthe

conpensati on of enpl oyes shall be considered to have been

20050H1557B1932 - 11 -
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recei ved by the enpl oye as conpensation at the tinme the

deduction i s nade.

(ii) Contributions to an enpl oyes' trust, pool ed fund,

cust odi al account or contract or annuity nmade by an enpl oyer

pursuant to a cash or deferred arrangenent or salary reduction

agreenent shall be deened to have been received by the enpl oye

as conpensation at the tine the contribution is nade, regardl ess

of when the election is nmade or a paynent is received.

(iii) Any conpensation deferred at a plan participant's

el ection shall be deened to have been recei ved as conpensati on

at the tine the conpensated service is perforned, reqgardl ess of

when the election is made or a paynent i s received.

(iv) Any contribution to a plan by, on behalf of or

attributable to a self-enpl oyed person shall be deened to have

been received at the tine the contri bution i s nade.

(v) Enployer contributions to a Roth | RA custodi al account

or annuity shall be deened recei ved, earned or acquired only

when distributed or the plan fails to neet the requirenents of

section 408A of the Internal Revenue Code of 1986 or is not

operated in accordance with such requirenents.

(vi) No deduction or exclusion shall be all owed for enpl oye

contri butions to an enpl oyes' trust or pooled fund or custodi al

account or contract or_ annuity;

(4) with respect to eliqgible excess benefit or suppl enental

executive retirenent plans, the phrase shall be construed

according to the provisions of sections 72(a), (b), (c) and (d),

83, 409A and 671 of the Internal Revenue Code of 1986, as

anended to January 1, 2005, except that:

(i) Any conpensation contributed in cash or in other assets

at a plan participant's el ection shall be deened to have been
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recei ved as renuneration at the tinme the conpensated service is

perforned, regardl ess of when the el ecti on or paynent i s nade

and no deduction or exclusion shall be all owed for enpl oye

contri butions to an enpl oyes' trust or pooled fund or custodi al

account or contract or _annuity.

(ii) Notw thstandi ng subsection (d)(xi) and (xii), any

unfunded eligi bl e excess benefit plan or eligible suppl enental

executive retirenent plan distribution of renunerati on deferred

at a plan participant's el ecti on which was not includable in the

i ncone of the participant shall be taxable as conpensati on when

di stri buted; and

(5) with respect to nonqualified deferred conpensati on pl ans

other than eligi bl e excess benefit plans, the phrase shall be

construed according to the provisions of sections 72(a), (b),

(c) and (d), 83, 409A and 671 of the Internal Revenue Code of

1986, as anended to January 1, 2005, except that no deducti on or

excl usi on shall be all owed for enploye contributions to an

enpl oyes' trust or pool ed fund or custodi al account or contract

or annuity.

* * %

(s.3) "Retirenent age or service" neans the earliest of:

(1) The earliest tine specified in the enpl oyes' plan at

which all plan participants who are not di sabl ed acquire the

right to separate from enpl oynent by retirenent w thout the

consent of the enployer and the right inmediately to beqgin

receiving retirement benefits without reduction due to early

retirenent.

(2) The earliest tine specified in the enpl oyes' plan at

which all plan participants who are not di sabl ed acquire the

right to separate fromenpl oynent by retirenent w thout the
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consent of the enployer and the right inmediately to beqgin

recei ving the benefit to which they would be entitled at the

normal retirenent tine actuarially reduced due to age.

(3) Where a plan does not specify retirenent age or Service,

the date on which the enploye attains fifty-nine and a half

vears of age.

Section 10. Section 303 of the act is amended by addi ng
subsections to read:
Section 303. d asses of Income.--* * *

(a.4) Applicable Federal limtations on State i ncone

taxation are i ncorporated by reference.

(a.5) Except as provided in this article and without reqgard

to section 409A(a) (1) (B)(i)(I11) of the Internal Revenue Code of

1986 (26 U.S.C. § 409A(a) (1) (B)(i)(11)), the requirenents of

Subtitle A, Ch. 1 Subch. D, Pt. 1, Subpt. A of the |nternal

Revenue Code of 1986 (26 U.S.C. 8§ 401 et seq.), as anended to

January 1, 2005, and sections 72(a), (b), (c) and (d), 83 and

457 of the Internal Revenue Code of 1986 (26 U.S.C. 8§88 72(a),

(b), (c) and (d), 83 and 457), as anended to January 1, 2005,

shal | be appli cabl e.

(a.6) Any benefit provided under the Railroad Retirenment Act

of 1974 (Public Law 93-445, 88 Stat. 1305), as anmended, other

than a Tier 1 railroad retirenent benefit, and anounts descri bed

in section 1402(a)(10) of the Internal Revenue Code of 1986 (26

U S.C. § 1402(a)(10), as anended to January 1, 2005, shall be

treated for purposes of this article as a benefit provi ded under

an eligible retirenent plan.

* * %

Section 11. Article Ill of the act is amended by addi ng a

part to read:
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PART VII-B

W THHOLDI NG TAX ON EARLY DI STRI BUTI ONS

Section 324.8. Wthholding Tax on Early Distributions.--(a)

Except as provided in this section, all provisions of this

article that are applicable to an enpl oyer shall be applicabl e

to any payor of any distribution or paynent from or under an

enpl oye benefit plan, individual retirenent plan as defined in

section 7701(a)(37) of the Internal Revenue Code of 1986 (Public

Law 99-514, 26 U.S.C. 8 7701(a)(37)) or commercial annuity. Any

such payor shall w thhold from such distribution or paynent the

anount that would be required to be withheld therefromif it

were a paynent of wages by an enpl oyer to an enpl oye.

(b) Subsection (a) shall not apply to:

(1) Any nonperiodic distribution that is an eligible

roll over distribution as defined by section 402(f)(2)(A) of the

I nternal Revenue Code of 1986, as anended to January 1, 2005, if

the distributee el ects under section 401(a)(31)(A) of the

I nternal Revenue Code of 1986 to have such distribution paid

directly to an eliqgible retirenent plan.

(2) Any anpbunt that is wages for Federal incone tax purposes

wi thout regard to this section.

(3) Any portion of a distribution or paynent which it is

reasonable to believe is excludable fromtax under this article.

(4) Any anpbunt paid on enpl oyer securities that is paid to a

pl an and rei nvested in enpl oyer securities and all owed as a

deducti on under section 404(k) of the Internal Revenue Code of

1986, as anended to January 1, 2005.

(c) The plan adm nistrator shall w thhold and be |liable for

paynent of the tax required to be withheld under this section

unl ess the plan adm nistrator directs the payor to wi thhold such
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tax and provides the payor with such i nformati on as the

departnent may require by regul ati ons.

Section 12. Sections 338, 339 and 340 of the act, added
August 31, 1971 (P.L.362, No.93), are anended to read:

Section 338. Assessnent.--(a) The departnment is authorized
and required to nake the inquiries, determ nations and
assessnments of all taxes inposed by this article.

(b) If the node or tinme for the assessnment of any tax is not
ot herwi se provided for, the departnent may establish the sanme by
regul ati ons.

(c) In the event that any taxpayer fails to file a return
required by this article, the departnent may make an esti nmated
assessnment (based on information avail able) of the proper anount
of tax owing by the taxpayer. A notice of assessnent in the
esti mated anmount shall be sent to the taxpayer. The tax shall be
paid within ninety days after a notice of such estinated
assessnment has been nmailed to the taxpayer, unless within such
period the taxpayer has filed a petition for reassessnent in the

manner prescribed by [section 340 of this article.] Article

(d) A notice of assessnent i ssued by the departnent pursuant

to this article shall be mailed by certified mail to the

t axpayer. The notice shall set forth the basis of the

assessnent.

Section 339. Jeopardy Assessnents.--(a) Jeopardy
Assessnents, Filing and Notice. If the departnment believes that
t he assessnent or the collection of a deficiency will be
j eopardi zed in whole or in part by delay, it may mail or issue
notice of its finding to the taxpayer, together with a demand

for imedi ate paynent of the tax or the deficiency declared to
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be in jeopardy including interest and penalties and additions
thereto, if any.

(b) dosing of Taxable Year. |If the departnment believes that
a taxpayer designs quickly to depart fromthe State or to renove
his property therefromor to conceal hinself or his property
therein, or to do any other act tending to prejudice or to
render wholly or partly ineffectual proceedings to collect the
tax for the taxable year then | ast past or the taxable year then
current unl ess such proceedi ngs be brought wi thout delay, the
departnment shall declare the taxable period for such taxpayer
i medi ately term nated and shall cause notice of such finding
and declaration to be given the taxpayer, together with a demand
for imedi ate paynent of the tax for the taxable period so
declared term nated and of the tax for the precedi ng taxable
year or so nuch of such tax as is unpaid, whether or not the
time otherwise allowed by law for filing return and paying the
tax has expired; and such taxes shall thereupon becone
i mredi ately due and payabl e.

(c) Jeopardy Assessnents, Collection. A jeopardy assessment
is imedi ately due and payabl e, and proceedi ngs for collection
may be conmenced at once. The taxpayer, however, may stay
col l ection and prevent the jeopardy assessnent from becom ng
final by filing, within ten days after the date of the notice of
j eopardy assessnent, a petition for reassessnent,
notwi t hstandi ng the provisions of section [340] 2702 to the
contrary, acconpanied by a bond or other security in such
anounts as the departnent may deem necessary, not exceeding
doubl e the anount (including interest and penalties and
additions thereto) as to which the stay is desired.

(d) Jeopardy Assessnent, Wien Final. If a petition for
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reassessment, acconpani ed by bond or other security is not filed
within the ten-day period, the assessnent becones final.

(e) Jeopardy Assessnents, Hearing. If the taxpayer has so
requested in his petition, the departnment shall grant himor his
aut hori zed representative an oral hearing.

(f) Jeopardy Assessnents, Action on Petition for
Reassessnent. The departnent shall consider the petition for
reassessnment and notify the taxpayer of its decision thereon.
Its decision as to the validity of the jeopardy assessnment shal
be final, unless the taxpayer within ninety days after
notification of the departnment's decision files a petition for
revi ew aut hori zed under section [341] 2705.

(g) Jeopardy Assessnents, Presunptive Evidence of Jeopardy.
In any proceedi ng brought to enforce paynent of taxes made due
and payable by this section, the belief of the departnent under
subsection (a) whether nade after notice to the taxpayer or not,
is for all purposes presunptive evidence that the assessnment or
collection of the tax or the deficiency was in jeopardy. A
certificate of the departnent of the mailing or issuing of the
notices specified in this section is presunptive evidence that
the notices were mailed or issued.

Section 340. Procedure for Reassessnent.--[Pronptly after
the date of an assessnent by the departnent, the departnment
shall send by mail a copy thereof to the person agai nst whomit
was nmade. Wthin ninety days after the date upon which the copy
of any such assessnent was nmil ed, such person may file with the
departnment a petition for reassessnent of such tax. Every
petition for reassessnment shall state specifically the reasons
whi ch the petitioner believes entitled himto such reassessnent,

and it shall be supported by affidavit that it is not made for
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t he purpose of delay and that the facts set forth therein are

true. It shall be the duty of the departnment, within six nonths
after receiving a petition for reassessnment, to dispose of such
petition for reassessnment. Notice of the action taken upon any

petition for reassessnment shall be given to the petitioner

pronptly thereafter.] Any taxpayer agai nst whom an assessnent is

made nmay petition the departnent for a reassessnent pursuant to

Article XXVII.

Section 13. Section 341 of the act is repeal ed.

Section 14. Section 347 of the act, anmended July 1, 1985
(P.L.78, No.29), is anmended to read:

Section 347. Restrictions on Refunds.--[No] A credit or
refund [shall] nmay be nade under section 346 [w thout the
approval of the Board of Finance and Revenue, except such
credits or refunds as arise]:

(1) By reason of the overpaynent of an installnment of
estimated tax;

(2) Upon reassessnent [or upon];

(3) Upon the filing of a final return or amended fi nal
return showi ng any overpaynent of tax.

Section 15. Section 350 of the act, anended May 7, 1997
(P.L.85, No.7), is anended to read:

Section 350. Limtations on Refund or Credit.--Any
application for refund nust be filed with the departnment under
section [3003.1] 2703.

Section 16. Section 401(3)1(a) and (b), 2(a) and 4(c) and
(5) of the act, amended or added Decenber 23, 1983 (P.L. 370,
No.90), July 1, 1985 (P.L.78, No.29), August 4, 1991 (P.L.97,
No.22), May 12, 1999 (P.L.26, No.4), June 22, 2001 (P.L. 353,
No. 23) and June 29, 2002 (P.L.559, No.89) are anended, cl ause
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(3)2 is anended by addi ng a phrase and the section is anmended by
addi ng cl auses to read:

Section 401. Definitions.--The followi ng words, terns, and
phrases, when used in this article, shall have the neaning
ascribed to themin this section, except where the context
clearly indicates a different neaning:

* %

(3) "Taxable incone.” 1. (a) 1In case the entire business
of the corporation is transacted within this Conmonweal th, for
any taxabl e year which begins on or after January 1, 1971,
taxabl e i ncone for the cal endar year or fiscal year as returned
to and ascertained by the Federal Government, or in the case of
a corporation participating in the filing of consolidated

returns to the Federal Governnent or that is not required to

file areturn with the Federal CGovernnent, the taxable incone

whi ch woul d have been returned to and ascertai ned by the Federal
Governnment if separate returns had been nade to the Federal
Governnment for the current and prior taxable years, subject,
however, to any correction thereof, for fraud, evasion, or error
as finally ascertained by the Federal Governnent.

(b) Additional deductions shall be allowed fromtaxable
i ncome on account of any dividends received from any ot her
corporation but only to the extent that such dividends are
included in taxable income as returned to and ascertai ned by the
Federal Governnment. For tax years beginning on or after January
1, 1991, additional deductions shall only be allowed for anmounts
i ncl uded, under section 78 of the Internal Revenue Code of 1986
(Public Law 99-514, 26 U.S.C. § 78), in taxable inconme returned
to and ascertai ned by the Federal Governnment and for the anmount

of any dividends received froma foreign corporation included in
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t axabl e incone to the extent such dividends woul d be deducti bl e
in arriving at Federal taxable income if received froma

domestic corporation. For taxable years beginning on or after

January 1, 2007, if not otherwi se all owed as a deducti on, an

addi ti onal deduction is allowed for all dividends paid by one to

anot her of the included corporations of a unitary busi ness to

the extent those dividends are included in business i ncone of a

corporation that is required to deternmine its business i ncone

pur suant to paradgraph (1) of phrase (e) of subcl ause (2).

* * %

2. In case the entire business of any corporation, other
than a corporation engaged in doing business as a regul ated
i nvest ment conpany as defined by the Internal Revenue Code of
1986, is not transacted within this Commonweal th, the tax
i nposed by this article shall be based upon such portion of the
t axabl e i ncone of such corporation for the fiscal or cal endar
year, as defined in subclause 1 hereof, and may be determ ned as
foll ows:

(a) Division of Incone.

(1) As used in this definition, unless the context otherw se
requires:

(A) "Business inconme" neans incone arising fromtransactions
and activity in the regular course of the taxpayer's trade or
busi ness and i ncludes inconme fromtangi ble and intangible
property if either the acquisition, the nanagenent or the
di sposition of the property constitutes an integral part of the
t axpayer's regul ar trade or business operations. The term
i ncludes all income which is apportionabl e under the
Constitution of the United States.

(B) "Commercial domicile" neans the principal place from
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1 which the trade or business of the taxpayer is directed or

2 managed.

3 (C "Conpensation"” neans wages, salaries, comm ssions and

4 any other formof renuneration paid to enployes for personal

5 services.

6 (D) "Nonbusiness incone" nmeans all incone other than

7 business income. The term does not include incone which is

8 apportionable under the Constitution of the United States.

9 (E) "Sales" nmeans all gross receipts of the taxpayer not

10 allocated under this definition other than dividends received,
11 interest on United States, state or political subdivision

12 obligations and gross receipts heretofore or hereafter received
13 fromthe sale, redenption, maturity or exchange of securities,
14 except those held by the taxpayer primarily for sale to

15 <custoners in the ordinary course of its trade or business.

16 (F) "State" nmeans any state of the United States, the

17 District of Colunbia, the Coormonwealth of Puerto Rico, any

18 territory or possession of the United States, and any foreign
19 country or political subdivision thereof.
20 (G "This state" neans the Commonweal th of Pennsyl vani a or
21 in the case of application of this definition to the
22 apportionnment and all ocation of incone for |ocal tax purposes,
23 the subdivision or local taxing district in which the rel evant
24 tax return is filed.
25 (2) Any taxpayer having incone from business activity which
26 is taxable both within and without this State other than
27 activity as a corporation whose allocation and apportionnent of
28 incone is specifically provided for in section 401(3)2(b)(c) and
29 (d) shall allocate and apportion taxable incone as provided in

30 this definition.
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(3) For purposes of allocation and apportionnent of incone
under this definition, a taxpayer is taxable in another state if
in that state the taxpayer is subject to a net incone tax, a
franchi se tax nmeasured by net incone, a franchise tax for the
privilege of doing business, or a corporate stock tax or if that
state has jurisdiction to subject the taxpayer to a net incone
tax regardl ess of whether, in fact, the state does or does not.

(4) Rents and royalties fromreal or tangible personal
property, gains, interest, patent or copyright royalties, to the
extent that they constitute nonbusiness inconme, shall be
al l ocated as provided in paragraphs (5) through (8).

(5 (A Net rents and royalties fromreal property |ocated
inthis State are allocable to this State.

(B) Net rents and royalties fromtangi bl e personal property
are allocable to this State if and to the extent that the
property is utilized in this State, or in their entirety if the
taxpayer's comrercial domicile is in this State and the taxpayer
is not organi zed under the |laws of or taxable in the state in
whi ch the property is utilized.

(C The extent of utilization of tangi ble personal property
in a state is determned by multiplying the rents and royalties
by a fraction, the nunmerator of which is the nunber of days of
physi cal |ocation of the property in the state during the rental
or royalty period in the taxable year and the denom nator of
whi ch is the nunber of days of physical |ocation of the property
everywhere during all rental or royalty periods in the taxable
year. |If the physical |location of the property during the rental
or royalty period is unknown or unascertainable by the taxpayer,
tangi bl e personal property is utilized in the state in which the

property was | ocated at the tinme the rental or royalty payer
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obt ai ned possessi on.

(6) (A Gins and | osses fromsales or other disposition of
real property located in this State are allocable to this State

(B) Gains and | osses fromsales or other disposition of
tangi bl e personal property are allocable to this State if the
property had a situs in this State at the tinme of the sale, or
the taxpayer's comercial domcile is in this State and the
taxpayer is not taxable in the state in which the property had a
si tus.

(C© Gains and | osses fromsales or other disposition of
i ntangi bl e personal property are allocable to this State if the
t axpayer's comercial domicile is in this State.

(7) Interest is allocable to this State if the taxpayer's
commercial domcile is in this State

(8 (A Patent and copyright royalties are allocable to
this State if and to the extent that the patent or copyright is
utilized by the payer in this State, or if and to the extent
that the patent copyright is utilized by the payer in a state in
whi ch the taxpayer is not taxable and the taxpayer's comrerci al
domcile is in this State.

(B) A patent is utilized in a state to the extent that it is
enpl oyed in production, fabrication, manufacturing, or other
processing in the state or to the extent that a patented product
is produced in the state. If the basis of receipts from patent
royalties does not permt allocation to states or if the
accounting procedures do not reflect states of utilization, the
patent is utilized in the state in which the taxpayer's
commercial domcile is |ocated.

(C A copyright is utilized in a state to the extent that

printing or other publication originates in the state. If the
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basis of receipts fromcopyright royalties does not permt

all ocation to states or if the accounting procedures do not

reflect states of utilization, the copyright is utilized in the

state in which the taxpayer's conmmercial domicile is |ocated.
(9) (A Except as provided in [subparagraph (B)]

subpar agr aphs (B) and (C), all business income shall be

apportioned to this State by nultiplying the incone by a
fraction, the numerator of which is the property factor plus the
payroll factor plus three tinmes the sales factor, and the

denom nator of which is five.

(B) For purposes of apportionnment of the capital stock -
franchise tax as provided in section 602 of Article VI of this
act, the apportionnment fraction shall be the property factor
plus the payroll factor plus the sales factor as the nunerator,
and the denom nator shall be three.

(C) For taxable years that begin on or after January 1,

2007, all business i ncone shall be apportioned to this State by

a fraction, which is the sales factor. This includes any

rail road, truck, bus, airline, pipeline, natural gas or water

transportati on conpany that is required to deternine its

busi ness i ncone pursuant to paradgraph (1) of phrase (e) of this

subcl ause.

(10) The property factor is a fraction, the nunerator of
which is the average value of the taxpayer's real and tangible
personal property owned or rented and used in this State during
the tax period and the denom nator of which is the average val ue
of all the taxpayer's real and tangi ble personal property owned
or rented and used during the tax period but shall not include

the security interest of any corporation as seller or lessor in

personal property sold or |eased under a conditional sale,
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bai | ment | ease, chattel nortgage or other contract providing for
the retention of a lien or title as security for the sales price
of the property.

(11) Property owned by the taxpayer is valued at its
original cost. Property rented by the taxpayer is val ued at
eight tinmes the net annual rental rate. Net annual rental rate
is the annual rental rate paid by the taxpayer |ess any annual
rental rate received by the taxpayer from subrentals.

(12) The average val ue of property shall be determ ned by
averagi ng the values at the begi nning and endi ng of the tax
period but the tax adm nistrator may require the averagi ng of
nmont hly values during the tax period if reasonably required to
reflect properly the average val ue of the taxpayer's property.

(13) The payroll factor is a fraction, the nunerator of
which is the total anmpbunt paid in this State during the tax
period by the taxpayer for conpensation and the denom nator of
which is the total conpensation paid everywhere during the tax
peri od.

(14) Conpensation is paid in this State if:

(A) The individual's service is perfornmed entirely within
t he State;

(B) The individual's service is performed both within and
wi thout this State, but the service perfornmed without the State
is incidental to the individual's service within this State; or

(C Sone of the service is perforned in this State and the
base of operations or if there is no base of operations, the
pl ace fromwhich the service is directed or controlled is in
this State, or the base of operations or the place from which
the service is directed or controlled is not in any state in

whi ch sone part of the service is performed, but the
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individual's residence is in this State.

(15) The sales factor is a fraction, the numerator of which
is the total sales of the taxpayer in this State during the tax
period, and the denom nator of which is the total sales of the
t axpayer everywhere during the tax period.

(16) Sales of tangi ble personal property are in this State
if the property is delivered or shipped to a purchaser, within
this State regardl ess of the f.o.b. point or other conditions of
t he sale.

(17) Sales, other than sal es of tangi ble personal property

and sales set forth in paragraphs (17.1) and (17.2), are in this

State if:

(A) The income-producing activity is perfornmed in this
State; or

(B) The income-producing activity is perfornmed both in and
outside this State and a greater proportion of the incomne-
produci ng activity is performed in this State than in any ot her
state, based on costs of performance.

(17.1) Sales of services are in this State if sales are

derived fromcustoners within this State. If part of the sal es

with respect to a specific contract or other agreenent to

performservices is derived fromcustoners fromwithin this

State, sales are in this State in proportion to the sal es

derived fromcustoners within this State to total sales with

respect to that contract or agreenent.

(17.2) |In order to deternine sales in this State of any

rail road, truck, bus, airline, pipeline, natural gas or water

transportati on conpany that is required to deternine its

busi ness i ncone pursuant to paradgraph (1) of phrase (e) of this

subcl ause such conpany nust convert the rel evant fraction set
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forth in phrase (b), (c) or (d) of this subcl ause to gross

recei pts. Sales in this State are the result of nultiplying

total gross receipts fromrel evant transportati on activities by

t he deci mal equival ent of the relevant fraction set forth in

phrase (b), (c) or (d) of this subcl ause.

(18) If the allocation and apportionnment provisions of this
definition do not fairly represent the extent of the taxpayer's
business activity in this State, the taxpayer nay petition the
Secretary of Revenue or the Secretary of Revenue nmay require, in
respect to all or any part of the taxpayer's business activity:

(A) Separate accounting;

(B) The exclusion of any one or nore of the factors;

(C© The inclusion of one or nore additional factors which
will fairly represent the taxpayer's business activity in this
State; or

(D) The enploynment of any other nethod to effectuate an
equi table allocation and apporti onnent of the taxpayer's incone.
In determning the fairness of any allocation or apportionnent,
the Secretary of Revenue may give consideration to the
t axpayer's previous reporting and its consistency with the
requested relief.

* * %

(e) Corporations That are Menbers of a Unitary Busi ness.

(1) Notwi thstandi ng any contrary provisions of this article,

for taxable years that begin on or after January 1, 2007,

busi ness i ncone of a corporation that is a nenber of a unitary

busi ness that consists of two or nore corporations, at |east one

of which does not transact its entire business in this State, is

deterni ned by conbi ning the busi ness i ncone of either al

corporations, other than as set forth below that are water's-
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edge basis nenbers or all corporations, other than as set forth

bel ow, that are worl dwi de nenbers of the unitary business. Al

transacti ons anong i ncl uded corporati ons of the unitary busi ness

are elimnated in deternm ning the busi ness i ncone of a

corporation that is a nenber of that unitary busi ness. Busi ness

i ncone of the follow ng corporations is not included in the

deterni nati on of conbi ned busi ness i ncone:

(i) any corporation subject to taxation under Article VII

VIITI, | X or XV:

(ii) any corporation specified in the definition of

"institution" in section 701.5 that woul d be subject to taxation

under Article VII were it |ocated, as defined in section 701.5,

in this State;

(iii) any corporation conmmbpnly known as a title insurance

conpany that would be subject to taxati on under Article VIII

were it incorporated in this State;

(iv) any corporation specified as an i nsurance conpany,

associ ati on or exchange in Article | X that woul d be subject to

taxation under Article | X were its insurance busi ness transact ed

in this State;

(v) any corporation specified in the definition of

"institution" in section 1501 that woul d be subject to taxation

under Article XV were it |located, as defined in section 1501, in

this State; or

(vi) any corporation that is a small corporation, as defined

in section 301(s.2), or a qualified Subchapter S subsidiary, as

defined in section 301(0.3).

(2) Notwi thstandi ng any contrary provisions of this article,

all corporations that are required to conpute busi ness i ncone

under paragraph (1) are entitled to apporti on such busi ness
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i ncone when one corporation of the sane unitary business is

entitled to apporti on such busi ness i ncone. Notw t hst andi ng any

contrary provisions of this article, for taxable years that

begin on or after January 1, 2007, the denoni nator of the

apporti onnent fraction of a corporation that is required to

conpute its business i ncone under paragraph (1) shall be

conputed on a conbined basis for all included corporati ons of

the unitary business. Al transacti ons anong i ncl uded

corporations of the unitary business are elimnated i n conputing

t he nunerator and denoni nator of the apportionnent fraction of a

corporation that is required to conpute its busi ness i ncone

under paragraph (1). The apporti onment fraction of the foll ow ng

corporations is not included in the determ nati on of the

conbi ned apportionnent fraction:

(i) any corporation subject to taxati on under Article VII

VIIT, | X or XV:

(ii) any corporation specified in the definition of

"institution" in section 701.5 that woul d be subject to taxation

under Article VII were it |ocated, as defined in section 701.5,

in this State;

(iii) any corporation conmbpnly known as a title insurance

conpany that would be subject to taxati on under Article VIII

were it incorporated in this State;

(iv) any corporation specified as an i nsurance conpany,

associ ati on or exchange in Article | X that woul d be subject to

taxation under Article | X were its insurance busi ness transact ed

in this State;

(v) any corporation specified in the definition of

"institution" in section 1501 that woul d be subject to taxation

under Article XV were it |ocated, as defined in section 1501, in

20050H1557B1932 - 30 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

this State;

(vi) any corporation that is a small corporation, as defined

in section 301(s.2), or a qualified Subchapter S subsidiary, as

defined in section 301(o0.3).

(3) A corporation that is required to conpute its busi ness

i ncone under paradraph (1) shall apporti on such conbi ned

busi ness i ncone by nmultiplying such conbi ned busi ness i ncone by

a fraction which is the conbi ned apporti onnent fracti on set

forth in paragraph (2).

(4) Nonbusi ness i ncone of a corporation that is required to

conput e busi ness i ncone under paraqgraph (1) shall be all ocated

as provided in paragraphs (5) through (8) of phrase (a) of

subcl ause 2 of the definition of "taxable incone."

(5) Each corporation that is a nenber of a unitary busi ness

that consists of two or nore corporations deternmines its tax

liability based on its apporti oned share of the conbi ned

busi ness i ncone of the unitary business plus its nonbusi ness

i ncone or loss allocated to this State, minus its net | oss

deducti on.

(6) |If any provision of this phrase operates so that an

anount i s added to or deducted fromtaxable i ncome for a taxable

vear for any corporation of a unitary busi ness that previously

had been added to or deducted fromtaxable i ncone of any

corporation of the sane unitary busi ness, an appropri ate

adj ustnent shall be nade for the taxable year in order to

prevent doubl e taxati on or doubl e deduction. If this adjustnent

is not nade by the appropriate corporation of the unitary

busi ness, the Secretary of Revenue is authorized to make this

adj ust nent .

(7) The Secretary of Revenue has the authority and
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responsibility to make adjustnents to i nsure that a corporation

does not incur an unfair penalty nor realize an unfair benefit

because it is required to conpute its busi ness i ncone under

par agraph (1). Fairness shall be neasured by whet her the

corporation's i ncone all ocated and apportioned to this State

fairly reflects the corporation's share of the unitary busi ness

conducted in this State in the taxable year.

* * %

4. x x %
(c) (1) The net |oss deduction shall be the | esser of two

mllion dollars ($2,000,000) or the amount of the net |oss or

| osses which may be carried over to the taxable year or taxable

i ncome as determ ned under subclause 1 or, if applicable,

subcl ause 2[.] for taxable years that begin on or prior to

Decenber 31, 2007. The net | oss deduction for any taxable year

t hat begi ns duri ng cal endar year 2007 is further limted by the

provi si ons of paragraph (4). Except as set forth in paragraph

(4), there is no maxi nrum on the amount of the net | oss deduction

all owed for taxable years begi nning on or after January 1, 2008.

In no event shall the net |oss deduction include nore than five
hundred thousand dol | ars ($500,000), in the aggregate, of net
| osses fromtaxable years 1988 t hrough 1994.

(2) A net loss for a taxable year may only be carried over

pursuant to the follow ng schedul e:

Taxabl e Year Carryover
1981 1 taxabl e year
1982 2 taxabl e years
1983-1987 3 taxabl e years
1988 2 taxabl e years plus

1 taxabl e year
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starting with the
1995 taxabl e year
1989 1 taxabl e year plus
2 taxabl e years
starting with the
1995 taxabl e year
1990- 1993 3 taxabl e years
starting with the

1995 taxabl e year

1994 1 taxabl e year
1995

- 1997 10 taxabl e years
1998 and thereafter 20 taxabl e years

The earliest net |loss shall be carried over to the earliest
taxabl e year to which it may be carried under this schedul e.

[ The total net | oss deduction allowed in any taxable year shal
not exceed two million dollars ($2,000,000).]

(3) The entire net loss for a taxable year that begi ns on or

after January 1, 2007, is available to be carried over to a

t axabl e year that begins on or after January 1, 2008, pursuant

to the schedule set forth in paragraph (2) and shall be carri ed

over to the earliest taxable year to which it may be carri ed

pursuant to the schedule set forth in paragraph (2).

(4) The anmpunt of unused net loss fromall taxable years

that begin prior to January 1, 2007, that may be carried over to

any taxabl e year that begins on or after January 1, 2007, is

limted to two nmillion dollars ($2,000,000) per taxable year and

may only be used by the corporation that realized the net | oss.

If a corporation is required to determne its busi ness i ncone

pur suant to paradgraph (1) of phrase (e) of subclause 2, it nay
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only use such loss in a year to the extent that it has taxable

i ncone before use of such |loss determned as if it were a

separ at e _conpany.

(5) Any net loss realized for a taxable year that begi ns on

or after January 1, 2007, by one corporation of a unitary

busi ness may be used by other corporations of the same unitary

busi ness, provided that the corporation that realized the net

| oss nust first use the portion of such net loss to reduce its

taxabl e i ncone to zero. Other corporations of the sane unitary

busi ness that have insufficient net | osses of their own to

reduce their tax liabilities to zero nmay then use the renni nder

of such net loss in proportion to their renmnini ng taxabl e

i ncones before the applicati on of such | oss.

(6) Any net loss realized for a taxable year that begi ns on

or after January 1, 2007, unused by a corporati on which

subsequent|ly becones a nenber of another unitary busi ness nay

only be used by that corporation.

* * %

(5) "Taxable year." [The] 1. Except as set forth in

subcl ause 2, the taxable year which the corporation, or any

consol idated group with which the corporation participates in
the filing of consolidated returns, actually uses in reporting

taxabl e incone to the Federal Government[.], or which the

corporati on would have used in reporting taxable i ncone to the

Federal Governnent had it been required to report its taxable

i ncone to the Federal Governnent. Wth regard to the tax inposed

by Article IV of this act (relating to the Corporate Net |ncone

Tax), the ternms "annual year,"” "fiscal year,” "annual or fiscal

year," "tax year" and "tax period" shall be the sanme as the

corporation's taxable year, as defined in this [paragraph.]
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subcl ause or subcl ause 2.

2. Al corporations of a unitary busi ness shall have a

commpn taxabl e year for purposes of conputing tax due under this

article. The taxable year for such purposes is the commbpn

t axabl e year adopted, in a manner prescribed by the departnent,

by all corporations of a unitary busi ness. The common taxabl e

vear must be used by all corporations of that unitary busi ness

in the year of adoption and all future years unl ess ot herw se

pernmitted by the departnent.

* * %

(7)) "Tax haven." A jurisdiction that at the begi nning of a

taxable year is a tax haven as identified by the O gani zati on

f or Econom c Co-operati on and Devel opnent, plus the

sovereignti es of Bernuda, the Caynman |sl ands, the Bailiw ck of

Jersey and the Grand Duchy of Luxenbourg.

(8) "Unitary business." A single econonmic enterprise that

is nmade up of separate parts of a single corporation, of a

commpnly controll ed group of corporations, or both, that are

sufficiently i nterdependent, inteqrated and interrel ated through

their activities so as to provide a synergy and nutual benefit

t hat produces a shari ng or exchange of val ue anong them and a

significant flow of value to the separate parts. A unitary

busi ness i ncludes only those parts and corporati ons whi ch nay be

i ncluded as a unitary busi ness under the Constitution of the

Uni ted St at es.

(9) "Water's-edge basis." A system of accounting that

i ncl udes the business i ncone and apporti onnent factor of certain

corporations of a unitary busi ness, descri bed as foll ows:

1. The entire business i ncone and apporti onnent factor of

any nenber incorporated in the United States or forned under the
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| aws of any state of the United States, the District of

Col unbia, any territory or possession of the United States or

t he Commonweal th of Puerto Ri co.

2. The entire business i ncone and apporti onnent factor of

any nenber, regardl ess of the place incorporated or forned, if

the average of its property, payroll and sales factors within

the United States is twenty per cent or nore.

3. The entire business i ncone and apporti onnent factor of

any nenber which is a donestic internati onal sal es corporation

as described in sections 991, 992, 993 and 994 of the |nternal

Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 88 991, 992,

993 and 994): a foreign sales corporati on as described in

sections 921, 922, 923, 924, 925, 926 and 927 of the |nternal

Revenue Code of 1986 (26 U.S.C. 88 921, 922, 923, 924, 925, 926

and 927): or any nenber which is an export trade corporation, as

descri bed in sections 970 and 971 of the Internal Revenue Code

of 1986 (26 U.S.C. 88 970 and 971).

4. Any nmenber not described in subclauses 1, 2 and 3 shal

i nclude the portion of its business i ncone derived from or

attributable to sources within the United States, as detern ned

under the I nternal Revenue Code of 1986 wi thout regard to

Federal treaties, and its apporti onnent factor rel ated thereto.

5. Any nenber that is a "controlled foreign corporati on" as

defined in section 957 of the Internal Revenue Code of 1986 (26

US.C. § 957), to the extent the business i ncone of that nenber

is incone defined in section 952 of the Internal Revenue Code of

1986 (26 U.S.C. § 952), Subpart F incone, not excluding | ower-

tier subsidiaries' distributions of such i ncone which were

previously taxed, determ ned without regard to Federal treaties,

and the apportionnent factor related to that i ncome; any item of
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i ncone received by a controlled foreign corporation and the

apporti onnent factor related to such i ncone shall be excluded if

the corporati on establishes to the satisfacti on of the Secretary

of Revenue that such i ncone was subject to an effective rate of

i ncone tax i nposed by a foreign country greater than ni nety per

cent of the maxinumrate of tax specified in section 11 of the

I nternal Revenue Code of 1986 (26 U.S.C. § 11).

6. The entire busi ness i ncone and apporti onnent factor of

any nenber that is not described in subclause 1, 2, 3, 4 and 5

and that is doing business in a tax haven. The busi ness i ncone

and apportionment factor of a corporati on doi ng business in a

t ax haven shall be excluded if the corporati on establishes to

the satisfaction of the Secretary of Revenue that its i ncone was

subject to an effective rate of incone tax i nposed by a country

greater than ninety per cent of the nmaxi numrate of tax

specified in section 11 of the Internal Revenue Code of 1986 (26

USC 8§ 11).

(10) "Commonly controlled group.” For a corporation, the

corporation is a nenber of a group of two or nobre corporati ons

and nore than fifty per cent of the voting stock of each nenber

of the group is directly or indirectly owned by a conmbn owner

or by commpn owners, either corporate or noncorporate, or by one

or nore of the nenber corporations of the group.

(11) "Separate conpany." A corporation that is not a nenber

of a unitary busi ness that consists of two or nore corporations.

(12) "Tax." Includes interest, penalties and additions to

tax unless a nore limted nmeaning i s disclosed by the context.

Section 17. Section 402(b) of the act, anmended June 29, 2002
(P.L.559, No.89), is anended to read:

Section 402. Inposition of Tax.--* * *
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(b) The annual rate of tax on corporate net incone inposed
by subsection (a) for taxable years beginning for the cal endar
year or fiscal year on or after the dates set forth shall be as
fol | ows:

Taxabl e Year Tax Rate
January 1, 1995, [and
each taxabl e
year thereafter]

t hr ough t axabl e

vears begi nni ng

Decenber 31, 2006 9. 99%

January 1, 2007, and

each taxabl e

vear thereafter 7.90%

* * %

Section 18. Section 403 of the act, anended Septenber 9,
1971 (P.L.437, No.105), June 23, 1982 (P.L.610, No.172), July 1,
1985 (P.L.78, No.29) and August 4, 1991 (P.L.97, No.22) and
repeal ed in part Decenber 19, 1990 (P.L.834, No.198) is anended
to read:

Section 403. Reports and Paynent of Tax.--(a) [For the
pur pose of ascertaining the anount of tax payable under this
article, it] It shall be the duty of every corporation, |iable
to pay tax under this article, on or before April 15, 1972, and
each year thereafter, to transmt to the departnent, upon a form
prescri bed[, prepared and furnished] by the departnent, an
annual report under oath or affirmation of its president, vice-
president [or other principal officer, and of its], treasurer

[or] , assistant treasurer or other authorized officer, of net

i nconme taxable under the provisions of this article. Such report
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shall set forth

(1) A true copy of its return to the Federal Governnent of
t he annual taxable incone arising or accruing in the cal endar or
fiscal year next preceding, or such part or portions of said
return, as the departnment may designate;

(2) If noreturn was filed with the Federal Governnent the
report nade to the departnent shall show such information as
woul d have been contained in a return to the Federal Governnent
had one been made; and

(3) Such other information as the departnment nmay require.
Upon recei pt of the report, the departnent shall pronptly
forward to the Departnent of State, the names of the president,
vi ce-president, secretary and treasurer of the corporation and
the conplete street address of the principal office of the
corporation for inclusion in the records of the Departnent of
State relating to corporation

(a.1) (1) Each corporation subject to tax under this

article is required to file an annual report in accordance with

this section. Each corporation that is a nenber of a unitary

busi ness that consists of two or nore corporations, unless

excluded by the provisions of this article, shall file as part

of a conbi ned annual report. The corporations of the unitary

busi ness shall desi gnate one nenber that is subject to tax under

this article to file the conbi ned annual report and to act as

agent on behalf of all other corporations that are nenbers of

the unitary busi ness. Each corporation that is a nenber of a

unitary business is responsible for its tax liability under this

article.

(2) The oath or affirmati on of the desi gnated nenber's

president, vice president or other principal officer, and of its
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1 treasurer or assistant treasurer shall constitute the oath or

2 affirmation of each corporation that is a nenber of that unitary
3 business.

4 (3) The designated nenber shall transnmt to the depart nent
5 wupon a formprescribed by the departnent, an annual conbi ned

6 report under oath or affirmation of its president, vice

7 president or other principal officer, and of its treasurer or

8 assistant treasurer. Such report shall set forth:

9 (i) Al corporations included in the unitary business.

10 (ii) Al necessary data, both in the aggregate and for each
11 corporation of the unitary business, that sets forth the

12 determination of tax liability for each corporation of the

13 unitary business.

14 (iii) Any other infornmation that the departnent may require.
15 (a.2) (1) Activities that evidence a significant flow of
16 value anong commonly controlled corporations, include, but are
17 not limted to, the follow ng:

18 (i) Assisting in the acquisition of equipnent.

19 (ii) Assisting with filling personnel needs.
20 (iii) Lending funds or guaranteeing |oans.
21 (iv) Interplay in the area of corporate expansion.
22 (v) Providing technical assistance.
23 (vi) Supervising.
24 (vii) Providing general operational gquidance.
25 (viii) Providing overall operational strategic advice.
26 (ix) Common use of trade nanes and patents.
27 (2) Significant flow of value nust be nore than the flow of
28 funds arising out of passive investnent and consists of nore
29 than periodic financial oversight.
30 (a.3) (1) Wth respect to a conmmonly controlled group of

20050H1557B1932 - 40 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

corporations, the presence of any of these factors creates a

presunpti on of a unitary busi ness:

(i) Corporations engaged in the sane type of busi ness.

(ii) Corporations engaged in different steps in a vertically

structured enterprise.

(iii) Strong centralized nanagenent of corporations.

(2) A corporation newy forned by a corporation that is a

menber of a unitary business is rebuttably presuned to be a

menber of the unitary business.

(3) A corporation that owns a controlling interest in two or

nore corporations of a unitary business is rebuttably presuned

to be a nenber of the unitary business.

(4) A corporation that pernmits one or nore other

corporations of a unitary business to substantially use its

patents, trademarks, service marks, |oqgo-types, trade secrets,

copyrights or other proprietary assets or that is principally

engaged in | oani ng nobney to one or nore other corporations of a

unitary business is rebuttably presuned to be a nenber of the

uni tary business. This presunption only applies to a conmonly

controll ed group of corporations.

(a.4) As far as applicable to a specific unitary busi ness,

unl ess there is a revision of applicable State | aw or unless a

corporation is not included under the provisions of this

article, there is a rebuttable presunption for all tax years

that begin in years 2007 and 2008 that a unitary busi ness of two

or nore corporations includes at |east all corporations that are

part of a unitary busi ness under the | aw of any state of the

United States for the sane tax year.

(a.5) Unless an election is made to use a worl dwi de basi s of

accounting, a corporation that is a nenber of a unitary busi ness

20050H1557B1932 - 41 -



1 of two or nore corporations nust determne its business incone
2 and apportionnent factor upon a water's-edge basis. This basis
3 applies to all corporations of the unitary business. If _an

4 election is nade to use a worldw de basis of accounting, al

5 corporations of the unitary business nust neke the el ection,

6 upon a form prescribed, prepared and furnished by the

7 departnent. This election binds all corporations of the unitary
8 business for the period of tine that the election remains in

9 effect. An initial election is binding for a period of seven
10 years. Subsequent elections are binding for a period of five
11 years.

12 (b) [For the purpose of ascertaining the anmount of tax

13 payable under this article for the taxable year 1971, and each
14 taxable year thereafter, it shall be the duty of every

15 <corporation liable to pay tax under this article, on or before
16 April 30, 1971, and on or before the end of the fourth nonth
17 after the close of its previous fiscal year for fiscal year

18 taxpayers, and each year thereafter, to transmt in like form
19 and manner an additional tentative report and nmake paynent
20 pursuant to the provisions of section 3003: Provided, That in
21 rmaking such report and paynent for the cal endar year 1971 and
22 each year thereafter and for fiscal years commencing during the
23 cal endar year 1971, and each year thereafter the tax base from
24 the imedi ate prior year, upon which the tentative tax
25 conputation is to be nade under said section 3003, shall be
26 conputed as if the tax base for such immedi ate prior year had
27 been determ ned under the applicable provisions of the act of
28 March 4, 1971 (Act No.2). For taxable years comencing with
29 cal endar year 1986 and for each taxable year through taxable

30 year 1991, corporations shall not report and pay tentative tax

20050H1557B1932 - 42 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

on account of the corporate net incone tax, but shall, on or
before April 15 for cal endar year taxpayers and on or before the
fifteenth day of the fourth nonth of the fiscal year for fiscal
year taxpayers, report and pay estinmated corporate net incone
tax pursuant to section 3003.2 of this act: Provided, however,
That tentative tax on account of any other tax which is inposed
as the result of the adoption by reference of this part or
section shall continue to be inposed. For taxable years
commenci ng on or after January 1, 1992, corporations shal

report and pay estimated tax pursuant to section 3003.2 on or
before March 15 for cal endar year taxpayers and on or before the
fifteenth day of the third nonth for fiscal year taxpayers.] It

shall be the duty of each corporation |liable to pay tax under

this article to pay estimted tax pursuant to secti on 3003.2 and

to make final paynent of the tax due for the taxable year with

the annual report required by this section.

(c) The amount of all taxes, inposed under the provisions of
this article, not paid on or before the tinmes as above provided,
shall bear interest as provided in section 806 of the act of
April 9, 1929 (P.L.343, No.176), known as "The Fiscal Code,"
fromthe date they are due and payable until paid, except that
if the taxable inconme has been, or is increased by the
Commi ssi oner of Internal Revenue, or by any other agency or
court of the United States, interest shall be conmputed on the
additional tax due fromthirty days after the corporation
receives notice of the change of income until paid: Provided,
however, That any corporation may pay the full amount of such
tax, or any part thereof, together with interest due to the date
of paynment, wi thout prejudice to its right to present and

prosecute [a] an administrative petition [for resettlenent, a
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petition for review,] or an appeal to court. If it be thereafter
determ ned that such taxes were overpaid, the departnment shal
enter a credit to the account of such corporation, which may be
used by it in the manner prescribed by |aw

(d) If the officers of any corporation shall neglect, or
refuse to make any report as herein required, or shall know ngly
make any fal se report, the follow ng percentages of the amount
of the tax shall be added by the departnment to the tax
determ ned to be due on the first one thousand dollars ($1, 000)
of tax ten per cent, on the next four thousand dollars ($4, 000)
five per cent, and on everything in excess of five thousand
dol  ars ($5,000) one per cent, no such anpbunts added to the tax
shal | bear any interest whatsoever.

(e) If any corporation closes its fiscal year not upon
Decenber 31, but upon sone other date, and reports to the
Federal Governnment as of such other date, or would so report
were it to make a return to the Federal Government, such
corporation shall certify such fact to the departnment, and shal
make the annual report, herein required, within thirty days
after the return to the Federal Governnent is due, or would be
due were it to be required of such corporation, subject in al
ot her respects to the provisions of this article. [The tentative
report required of such corporation shall be due not |ater than
four nmonths after the end of the next preceding fiscal year.]

(f) |If the corporation shall claimin its report that the
return made to the Federal Government was inaccurate, the anount
claimed by it to be the taxable incone, taxable under this
article, and the basis of such claimof inaccuracy, shall be
fully specified.

Section 19. Section 404 of the act is anended to read:
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Section 404. Consolidated Reports.--(a) The departnment
shall not permt any corporation owning or controlling, directly
or indirectly, any of the voting capital stock of another
corporation or of other corporations, subject to the provisions
of this article, to make a consolidated report, show ng the
conbi ned net incone.

(b)Y This section applies to taxable years begi nning prior to

January 1, 2007.

Section 20. Section 406 of the act, anended Septenber 9,
1971 (P.L.437, No.105), is anended to read:

Section 406. Changes Made by Federal Government.--(a) |If
t he amount of the taxable incone, as returned by any corporation
to the Federal Governnent, is finally changed or corrected by
t he Comm ssion of Internal Revenue or by any other agency or
court of the United States, such corporation, within thirty days
after the receipt of such final change or correction, shall nake
a corrected report, under oath or affirmation, to the departnent
showi ng such finally changed or corrected taxable incone, upon
which the tax is required to be paid to the United States. In
case a corporation fails to file a report of such correction
which results in an increase in taxable income within the tine
prescri bed, there shall be added to the tax, a penalty of five
dollars ($5) for every day during which such corporation is in
default, but the departnent may abate any such penalty in whole
or in part.

(b) If, as a result of such final change or correction,
t here shoul d be any change nmade in the amount of the taxable
i ncome of any corporation upon which tax is inposed by this
article, the departnent shall have the power, and its duty shal

be to [resettle such taxes. Wenever a resettlenment shall have
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been nmade hereunder, the departnent shall resettle the account
according to law, and shall credit or charge, as the case may
be, the anpbunt resulting fromsuch resettlenment upon the current
accounts of the corporation with which it is nade. The

resettl ement shall be subject to audit and approval by the
Department of the Auditor General, as in the case of original
settlenents, and in case of the failure of the two departnents
to agree, the resettlenent shall be submtted to the Board of

Fi nance and Revenue, as in the case of original settlenents.]

deterni ne and assess the taxpayer's unpaid or unreported

liability for tax due the Commonwealth, or to credit the

t axpayer's account as appropriate.

(c) Were a report of change, correction, or redeterm nation
of Federal inconme, or Federal tax, has been filed after [a

petition for review, or] an adm nistrative or a judicial appeal

has been taken, such report shall be deened a part of the

ori ginal annual report upon petition of the taxpayer at any
subsequent proceeding as though it had been filed with such
original report, and no separate [petition for review or] appea

from|[the resettlenment] an assessnent resulting from]|[such] the

report of change, correction, or redeterm nation shall be

necessary to the extent the identical issues for the taxable

vear have been raised in the appeal.

(d) The provisions of this section shall not be construed so

as to permt [a resettlenent] an _assessnent based upon the

al l omance of any deduction on account of net operating |osses,
sustained in other fiscal or calendar years, that are not

al  oned as deductions under the definition of "taxable incone”
as contained in this article.

(e) The provisions of this section shall apply to every
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corporation which was doi ng business in Pennsylvania in the year
for which the Federal incone has been changed, irrespective of
whet her or not such corporation has thereafter merged,
consol i dated, w thdrawn or dissolved. Any clearance certificate
i ssued by the departnent shall be conditioned upon the
requi renent that in the event of a change in Federal incone for
any year for which taxes have been paid to the Conmonweal th, the
corporation or its successor or its officers or its directors
shall file with the departnent a report of change and pay any
additional State tax resulting therefrom

Section 21. The heading of Part 1V of Article IV of the act
i s amended to read:

PART |V
[ SETTLEVMENT AND RESETTLEMENT]
ASSESSVENT AND COLLECTI ON OF TAX

Section 22. Section 407 of the act is amended by adding a
subsection to read:
Section 407. Settlenent and Resettlenent.--* * *

(e.1) This section applies to taxable years begi nni ng prior

to January 1, 2007.

* * %

Section 23. The act is anended by adding sections to read:

Section 407.1. Assessnents.--(a) |If the departnent

deternines that unpaid or unreported tax is due the

Commpnweal th, the departnent shall issue an assessnent.

(b)Y A notice of assessnent and demand for paynent shall be

mai |l ed by certified mail to the taxpayer. The notice shall set

forth the basis of the assessnent. The assessnent shall be paid

to the departnent upon recei pt of the notice of assessnent.

Paynment of the assessnment shall be without prejudice to the
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ri ght of the taxpayer to file a petition for reassessnment in the

manner prescribed by Article XXVII.

(c) In the event that a taxpayer fails to file a report for

a tax governed by this article, the departnent nmay i ssue an

esti nat ed assessnent, based upon the records and i nfornation

avai l able or that nay cone into the departnent's possession. |f

prior to the filing of a report the departnent estimtes that

addi ti onal unpaid or unreported tax is due the Commonweal th, the

departnent may i ssue additional estinated assessnments.

(d) A notice of estinmated assessnent and denand for paynent

shall be mailed by certified nmail to the taxpayer. The

assessnent shall be paid to the departnent upon recei pt of the

noti ce of assessnment. Paynent of the estinated assessnent does

not elinmnate the taxpayer's obligation to file a report.

(e) A taxpayer shall have no right to petition for

reassessnent, petition for refund or otherw se appeal a notice

of estimated assessnent except as provided in subsection (f).

(f) The departnent shall renpve an estinated assessnent

within ninety days of the filing of a report and ot her

information required to deternm ne the tax due the Commonweal th

wher eupon the departnent nay i ssue an assessnent as provided in

subsection (a). Any tax due the Conmpbnwealth that is included in

an esti mated assessnent shall retain its lien priority as of the

date of the estinated assessnent to the extent such anmpunt is

i ncluded with an assessnent i ssued upon the review of the filed

Section 407.2. Jeopardy Assessnments.--(a) |f the departnent

beli eves that the assessnent or the collection of unpaid or

unreported tax will be jeopardized in whole or in part by del ay,

it shall issue a jeopardy assessnent.
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(b)Y |If the departnment believes that a taxpayer intends to

depart fromthe Commobnweal th, renove the taxpayer's property

fromthe Commonweal th, conceal hinself or property of the

t axpayer fromthe Commponwealth, or to do any other act that nay

prejudi ce or render wholly or partly ineffectual any action to

collect any tax for the prior or current tax periods unless the

action is brought w thout del ay, the departnent shall decl are

the current tax period of the taxpayer i nmmedi ately term nated.

In this case, the departnent shall issue a jeopardy assessnent

for the tax period declared terminated and for all prior tax

peri ods, whether or not the tine otherwi se all owed by | aw for

filing a report or paying the tax has expired.

(c) A notice of jeopardy assessnent and denand for paynent

shall be mailed by certified nmail to the taxpayer. The notice of

i eopardy assessnent shall include the anobunt of the bond or

other security required to stay collection of the assessnent.

(d) The jeopardy assessnent shall be paid to the departnent

upon recei pt of the notice of |jeopardy assessnent. Paynent of

the j eopardy assessnent does not elinmnate the taxpayer's

obligation to file a report. If prior to the filing of a report

the departnment estinmates that additional unpaid tax is due the

Commpnweal th, the departnent may i ssue additional |eopardy

assessnents or estinated assessnents pursuant to secti on 407. 1.

(e) A jeopardy assessnent is i mmedi ately due and payabl e,

and proceedi ngs for collection may be conmenced at once. The

foll ow ng appl v:

(1) The collection of the whole or any anpunt of a jeopardy

assessnent may be stayed, at any tine before the assessnent

becones final, by filing with the departnent a bond or other

security in such anpbunts as the departnent may deem necessary
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not exceedi ng one hundred twenty per cent of the tax for which

the stay is desired.

(2) Upon the filing of the bond or other security the

coll ection of the anbunt assessed that is covered by the bond or

other security shall be stayed. The taxpayer shall have the

right to waive the stay at any tinme in respect of the whole or

any part of the anount covered by the bond or other security. |If

t he taxpayer waives any part of the anpunt covered by the bond

or other security, then the bond or other security shall be

proporti onately reduced upon paynent of the anpunt waived. |f

any portion of the jeopardy assessnent i s abated, the bond or

other security shall be proportionately reduced at the reqguest

of the taxpayer

(f) (1) A taxpayer nmay prevent a jeopardy assessnent from

beconming final by filing a petition for reassessnent with the

departnent within thirty days after the mailing date of the

noti ce of jeopardy assessnent. The issues to be addressed in the

review of the petition shall include:

(i) Wiether the maki ng of the jeopardy assessnent i s

reasonabl e under the circunstances.

(ii) Wether the anbunt assessed as a result of the jeopardy

assessnent i s appropriate under the circunstances.

(2) The departnent shall issue a decision and order

di sposing of a petition filed under paragraph (1) within sixty

days after receipt of the petition. Notice of the departnent's

deci si on and order di sposing of the petition shall be mailed to

the petitioner.

(3) A taxpayer may file a petition for review of the

departnent's deci si on and order under paragraph (2) in

Commpnweal th Court within 30 days after the foll ow ng:
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(i) The mailing date of the departnment's notice of decision

and order on a petition for reassessnent of a jeopardy

assessnent.

(ii) If the petition is not di sposed of by the departnent

within sixty days after receipt, the sixtieth day foll owi ng the

date the petition was recei ved by the departnent.

(4) If it is determ ned that the maki ng of the jeopardy

assessnent i s unreasonable or that the anpbunt assessed is

i nappropri ate, the assessnent may be abated, the assessnent nay

be redetermned in whole or in part, or the departnment or the

t axpayer may be directed to take such other actions as may be

appropri at e.

(g) Any determi nati on nade pursuant to a petition for

reassessnent under this section shall be final and concl usive

upon exhausti on of the appeal rights provided in this section

and shall not be reviewed in any ot her proceeding.

(h) (1) |In an action under this section involving the i ssue

of whether the making of a |jeopardy assessnent i s reasonabl e

under the circunstances, the burden of proof in respect to such

i ssue shall be upon the departnent.

(2) In an action under this section involving the i ssue of

whet her an anpunt assessed as a result of jeopardy assessment is

appropri ate under the circunstances, the burden of proof in

respect of such issue shall be upon the taxpayer.

Secti on 407. 3. Limtati ons on Assessnents.--(a) Tax may be

assessed within three years after the date the report is fil ed.

(b)Y Tax nmay be assessed at any tine if a taxpayer fails to

file a report required by | aw.

(c) Tax may be assessed at any tinme if the taxpayer files a

fal se or fraudulent report with intent to evade tax i nposed by
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the tax laws of this Commpnweal t h.

(d) If at any time within the tinme limtations specified in

this section the departnent is not satisfied with its

deternination of the taxpayer's liability, the departnent nay

strike all, or any part of, a previously issued assessnent or

may i ssue additional assessnents of tax.

(e) The departnent nmay, within three years of the granting

of any refund or credit or within the period in which an

assessnent coul d have been filed by the departnent with respect

to the taxable period for which the refund was granted,

whi chever period shall |ast occur, file an assessnent to recover

any refund or part thereof or credit or part thereof which was

erroneously made or all owed.

(f) For purposes of this section, a report filed before the

| ast day prescribed for filing shall be deened to have been

filed on the | ast day.

Secti on 407. 4. Extension of Limtation Period.--

Not wi t hst andi ng section 407.3, where, before the expiration of

the period prescribed in section 407.3, a taxpayer has consent ed

in witing that such peri od be extended, the anpunt of tax due

may be assessed at any tine within the extended period. The

peri od so extended may be further extended by subsequent

consents in witing nade before the expiration of the extended

Section 24. Section 408(b) of the act, anmended June 23, 1982
(P.L.610, No.172), is anended to read:

Section 408. Enforcenent; Rules and Regul ati ons;
I nquisitorial Powers of the Departnent.--* * *

(b) The departnent, or any agent authorized in witing by

it, is hereby authorized to exam ne the books, papers, and
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1 records, and to investigate the character of the business of any
2 corporation in order to verify the accuracy of any report made,
3 or if no report was nmade by such corporation, to ascertain and

4 [settle] assess the tax inposed by this article. Every such

5 corporation is hereby directed and required to give to the

6 departnment, or its duly authorized agent, the neans, facilities,
7 and opportunity for such exam nations and investigations, as are
8 hereby provided and aut horized. Any information gained by the

9 departnment, as a result of any returns, investigations, or

10 wverifications required to be nade by this article, shall be

11 confidential, except for official purposes, and any person

12 divul ging such information shall be guilty of a m sdeneanor,

13 and, upon conviction thereof, shall be sentenced to pay a fine
14 of not |less than one hundred dollars ($100) or nore than one

15 thousand dollars ($1,000) and costs of prosecution, or to

16 wundergo inprisonnent for not nore than six nonths, or both.

17 Nothing in this section shall preclude the departnment from

18 providing public information, as defined in section 403(a)(3),
19 to other government units. Any identification nunber provided by
20 the departnent to anot her governnental unit for governnental
21 purposes shall continue to be confidential information.
22 * x *
23 Section 25. The act is anended by adding sections to read:
24 Section 408.1. Collection of Tax.--The departnent shal
25 collect the taxes inposed by this article in the manner provided
26 by law for the collection of taxes inposed by the laws of this
27 Commonweal t h.
28 Section 408.2. Actions to Collect Taxes; Defenses.--(a) The
29 departnent may initiate actions to collect any tax:
30 (1) Imediately, in the case of any anpunt related to tax
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reported as due the Conmonweal th by the taxpayer that is not

paid by the due date for paynent of the tax.

(2) After ninety days fromthe mailing date of a notice of

assessnent, if no petition for reassessnent has been fil ed.

(3) After ninety days fromthe mailing date of the

departnent's deci si on and order di sposing of a petition for

reassessnent, if no petition for review has been fil ed.

(4) After thirty days fromthe mailing date of the decision

and order of the Pennsyl vani a Tax Revi ew Tri bunal upon a

petition for review or fromthe expiration of the tribunal's

tinme for acti ng upon such petition, if no decisi on has been

(5) Imediately, in all cases of judicial sales,

recei vershi ps, assi gnnents or bankruptci es.

(6) Imediately, in the case of |jeopardy assessnents as

provi ded by section 407. 2.

(b)Y A taxpayer shall not be pernmtted to rai se any defense

to the departnent's coll ection acti on that m ght have been

deterni ned by the departnent, the Pennsyl vania Tax Revi ew

Tri bunal or the courts if the taxpayer had properly pursued its

admi ni strative renedi es under this article.

Section 26. Section 1101(e) of the act, amended Decenber 11
1979 (P.L.499, No.107), is anended to read:

Section 1101. Inposition of Tax.--* * *

(e) Tinme to File Reports.--The tinme for filing annual

reports may be extended, estinated [settlenents] assessnents may

be made by the Departnment of Revenue if reports are not filed,
and the penalties for failing to file reports and pay the taxes
i nposed under subsections (a) and (b) shall be as prescribed by

the | aws defining the powers and duties of the Departnent of
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Revenue. In any case where the works of any corporation,
conmpany, copartnership, association, joint-stock association,
limted partnership, person or persons are operated by another
cor poration, conpany, copartnership, association, joint-stock
association, limted partnership, person or persons, the taxes
i nposed under subsections (a) and (b) shall be apportioned
bet ween the corporations, conpanies, copartnerships,
associ ations, joint-stock associations, |imted partnerships,
person or persons in accordance with the terns of their
respective | eases or agreenents, but for the paynment of the said
t axes the Commonweal th shall first look to the corporation
conpany, copartnership, association, joint-stock association,
limted partnership, person or persons operating the works, and
upon paynent by the said conpany, corporation, copartnership,
associ ation, joint-stock association, |imted partnership,
person or persons of a tax upon the receipts, as herein
provi ded, derived fromthe operation thereof, no other
corporation, conpany, copartnership, association, joint-stock
association, limted partnership, person or persons shall be
hel d liable for any tax inposed under subsections (a) and (b)
upon the proportion of said receipts received by said
corporation, conpany, copartnership, association, joint-stock
association, limted partnership, person or persons for the use
of said works.

* %k

Section 27. Sections 1111-C and 1112-C of the act, anended
July 2, 1986 (P.L.318, No.77), are anended to read:

Section 1111-C. [Determ nation] Assessnent and Notice of
Tax; Review.--(a) |If any person shall fail to pay any tax

i nposed by this article for which he is |iable, the departnent
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i s hereby authorized and enpowered to nake [a determ nation] an
assessnent of additional tax and interest due by such person
based upon any information within its possession or that shal
come into its possession. Al of such [determ nations]

assessnents shall be nmade within three years after the date of

the recordi ng of the docunent.
(b) Pronptly after the date of such [determ nation]

assessnent, the department shall send by certified nmail a copy

thereof, including the basis of the assessnent, to the person

agai nst whomit was made. [Wthin ninety days after the date
upon which the copy of any such determ nation was mail ed, such
person may file with the departnent a petition for
redeterm nation of such taxes. Every petition for
redeterm nation shall state specifically the reasons which the
petitioner believes entitle himto such redeterm nation, and it
shall be supported by affirmation that it is not made for the
pur pose of delay and that the facts set forth therein are true.
It shall be the duty of the departnment within six nonths after
the date of filing of any petition for redetermnation to
di spose of the petition. Notice of the action taken upon any
petition for redeterm nation shall be given to the petitioner
pronptly after the date of redeterm nation by the departnent.
(c) Any person shall have the right to review by the Board
of Finance and Revenue and appeal in the sane manner and within
the sane tinme as provided by law in the case of capital stock

and franchi se taxes inposed upon corporations.] Any taxpayer

agai nst whom an assessnent is made nmay petition the departnent

for a reassessnent pursuant to Article XXVII.

Section 1112-C. Lien.--(a) Any tax determned to be due by

t he departnent and renaining unpaid after demand for the sane,
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and all penalties and interest thereon, shall be a lien in favor
of the Commonweal th upon the property, both real and personal,
of such person but only after said |lien has been entered and
docketed of record by the prothonotary of the county where such
property is situated.

(a.1) At any tine after it nmakes [a determ nation] an
assessnent of additional tax, penalty or interest, the
departnment may transmt to the prothonotaries of the respective
counties certified copies of all liens for such taxes, penalties
and interest, and it shall be the duty of each prothonotary
receiving the lien to enter and docket the same of record in his
office, which lien shall be indexed as judgnents are now
i ndexed. After the departnent's [determ nation] assessnent
becomes final, a wit of execution may directly issue upon such
lien without the issuance and prosecution to judgnent of a wit
of scire facias: Provided, That not |ess than ten days before
i ssuance of any execution on the lien, notice shall be sent by
certified mil to the taxpayer at his |ast known post office
address. No prothonotary shall require as a condition precedent
to the entry of such liens, the paynment of any costs incident
t heret o.

(b) The lien inposed hereunder shall have priority fromthe
date of its recording as aforesaid, and shall be fully paid and
satisfied out of the proceeds of any judicial sale of property
subj ect thereto before any other obligation, judgnment, claim
lien or estate to which said property may subsequently becone
subj ect, except costs of the sale and of the wit upon which the
sale was made, and real estate taxes and nunicipal clains

agai nst such property, but shall be subordinate to nortgages and

other liens existing and duly recorded or entered of record
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prior to the recording of the tax lien. In the case of a
judicial sale of property subject to a lien inposed hereunder
upon a lien or claimover which the lien inposed hereunder has
priority, as aforesaid, such sale shall discharge the lien

i nposed hereunder to the extent only that the proceeds are
applied to its paynent, and such lien shall continue in ful
force and effect as to the bal ance remai ni ng unpai d.

(c) The lien inposed hereunder shall continue for five years
fromthe date of its entry of record, and may be renewed and
continued in the manner now or hereafter provided for the
renewal of judgnments, or as may be provided in the act of Apri
9, 1929 (P.L.343, No.176), known as "The Fiscal Code."

Section 28. Section 1113-C of the act, anmended May 7, 1997
(P.L.85, No.7), is anended to read:

Section 1113-C. Refunds.--(a) Wenever the anmount due upon
[determ nation, redeterm nation] assessnent or reviewis |ess
than the anobunt paid to the departnent on account thereof, the
departnent shall enter a credit in the anbunt of such difference
to the account of the person who paid the tax.

(b) Were there has been no [determ nation] assessnent of
unpai d tax, the departnent shall have the power, and its duty
shall be, to hear and decide any application for refund and,
upon the all owance of such application, to enter a credit in the
anount of the overpaynent to the account of the person who paid

the tax. Such application nust be filed under [section 3003. 1]

Article XXVII.

Section 29. Section 1502(f) of the act, anmended Cctober 14,
1988 (P.L.737, No.106), is anended to read:
Section 1502. Inposition; Report and Paynent of Tax;

Exenptions.--* * *
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(f) If any institution shall neglect or refuse to nake any
report required by this article, such institution shall be
liable to a penalty of five thousand dollars ($5,000), which
shall be [settled] assessed in the sane manner as the tax

i nposed by this article is [settled] assessed.

Section 30. Section 2005 of the act, added Decenber 22, 1989
(P.L.775, No.110), is anended to read:

Section 2005. Assessnent by Departnent.--(a) |If any person
shall fail to pay any tax inposed by this article for which he
is liable, the departnent is hereby authorized and enpowered to
make an assessnent of additional tax due by such person, based
upon any information within its possession, or that shall cone
into its possession.

(b) Pronptly after the date of such assessnent, the
departnment shall send by [registered] certified mail a copy of

t he assessment, including the basis of the assessnent, to the

person agai nst whomit was nade. Wthin ninety days after the
dat e upon which the copy of any such assessnent was mail ed, such
person may file with the departnent a petition for reassessnent
of such taxes. Every petition for reassessnent shall state
specifically the reasons which the petitioner believes entitle
himto such reassessnent, and it shall be supported by affidavit
that it is not made for the purpose of delay, and that the facts
set forth therein are true. It shall be the duty of the
departrment, within six nonths after the date of any assessnent,
to di spose of any petition for reassessnent. Notice of the
action taken upon any petition for reassessnent shall be given
to the petitioner pronptly after the date of reassessnent by the
depart nment.

(c) Wthin [sixty] ninety days after the date of mailing of
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notice by the departnent of the action taken on any petition for
reassessnent filed with it, the person agai nst whom such
assessment was made, may, by petition, request the [Board of

Fi nance and Revenue] Tax Review Tribunal to review such action.

Every petition for review filed hereunder shall state
specifically the reason upon which the petitioner relies, or
shall incorporate by reference the petition for reassessnent in
whi ch such reasons shall have been stated. The petition shall be
supported by affidavit that it is not made for the purpose of
delay, and that the facts therein set forth are true. If the
petitioner be a corporation, joint-stock association or limted
partnership, the affidavit nust be nmade by one of the principal
officers thereof. A petition for review nay be amended by the
petitioner at any tine prior to the hearing, as hereinafter

provi ded. The [Board of Finance and Revenue] Tax Revi ew Tri bunal

shall act finally in disposition of such petitions filed with it
within six nonths after they have been received, and, in the
event of the failure of said [board] tribunal to dispose of any
such petition within six nonths, the action taken by the
department upon the petition for reassessnent shall be deened
sust ai ned. The [Board of Finance and Revenue] Tax Revi ew

Tribunal may sustain the action taken on the petition for
reassessment, or it nmay reassess the tax due upon such basis as
it shall deem according to |law and equity. Notice of the action

of the [Board of Finance and Revenue] Tax Revi ew Tribunal shal

be given by mail, or otherwise, to the departnment and to the
petitioner.

(d) In all cases of petitions for reassessnment, review or
appeal , the burden of proof shall be upon the petitioner or

appel l ant, as the case may be.
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(e) \Wenever any assessnent of additional tax is not paid
wi thin ninety days after the date of the assessnent, if no
petition for reassessnent has been filed, or within [sixty]
ninety days fromthe date of reassessnment, if no petition for

review has been filed, or within [sixty] thirty days fromthe

date of the decision of the [Board of Finance and Revenue] Tax

Revi ew Tri bunal upon a petition for review, or the expiration of

the [board's] tribunal's time for acting upon such petition, if
no appeal has been made, and in all cases of judicial sales,
recei vershi ps, assignnments or bankruptcies, the departnment nmay
call upon the Ofice of Attorney General to collect such
assessnment. In such event, in a proceeding for the collection of
such taxes, the person agai nst whomthey were assessed shall not
be permtted to set up any ground of defense that m ght have

been determ ned by the departnent, the [Board of Finance and

Revenue] Tax Review Tribunal or the courts. The departnent nmay

al so certify to the Liquor Control Board, for such action as the
board may deem proper, the fact that any person has failed to
pay or duly appeal from such assessnent of additional tax. The
departnent may al so provi de, adopt, promnulgate and enforce such
rul es and regul ations, as nmay be appropriate, to prevent further
shi pnent or transportation of malt or brewed beverages into this
Commonweal th by any person agai nst whom such unpai d assessnent
shal | have been nade.

Section 31. Sections 2009(f) and 2181 of the act, anended
May 7, 1997 (P.L.85, No.7), are anended to read:

Section 2009. Refund of Tax.--* * *

(f) In each of the above cases the departnent shall pay or
i ssue to the manufacturer credits of sufficient value to cover

the refund. Such credits may be used by the manufacturer for the
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paynent of any taxes due by himto the Comonweal th. The
procedure for refund in any case shall be conpleted by the
departnment within sixty days after the proper affidavits have
been filed with the departnment under section [3003.1] 2703.
Section 2181. Refund of Tax.--(a) A refund shall be made of
any tax to which the Comonwealth is not rightfully or equitably
entitled provided the Cormonweal th determ nes the refund is due

or [application] a petition for refund is made [within the

to section 2703.

(b) Interest shall be paid on refundable tax at the sane
rate as the interest rate on deficiencies provided for in
section 2143.

(c) Refund shall be made in cash to the party who paid the
tax or to his assignee or as directed by the court.

[(d) Application for refund of tax shall be made within
three years after

(1) the court has rescinded its order and adjudi cation of
presuned death when the refund is clained for tax paid on the
transfer of the estate of a presuned decedent who is |ater
determined to be alive;

(2) termnation of litigation establishing a right to a
refund; no application for refund shall be necessary when the
litigation has been with the Conmonweal th over liability for the
tax or the amount of tax due;

(3) it has been finally determ ned that the whole or any
part of an alleged deficiency tax, asserted by the Federal
Government beyond that admitted to be payable, and in
consequence of which an estate tax was paid under section 2117

was not payabl e;
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(4) a final judgnment holding that a provision of this
article under which tax has been paid is unconstitutional or
that the interpretation of a provision of this article under
whi ch tax has been paid was erroneous; or

(5) the date of paynent, or the date of the notice of the
assessnment of the tax, or the date the tax becones delinquent,
whi chever occurs later, in all other cases.

(e) An application for refund of tax shall be nmade to the
depart nment.

(e.1) A petition to review the decision and order of the
departnment on a petition for refund nay be nade to the Board of
Fi nance and Revenue under this article.

(f) The action of the Board of Finance and Revenue on al
applications for refund of tax may be appeal ed as provided for
in 42 Pa.C.S. 8§ 933 (relating to appeal s from gover nment
agenci es) . ]

(g) As nmuch of the nobneys received as paynent of tax under
this article as shall be necessary for the paynent of the
refunds provided for in this article with interest is
appropriated for the paynment of such refunds.

Section 32. The act is anended by adding articles to read:

ARTI CLE XXVI |

PROCEDURE _AND ADM NI STRATI ON

Secti on 2701. Definitions.

The foll owi ng words and phrases when used in this article

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Departnent."” The Departnent of Revenue of the Commonweal th.

Secti on 2702. Petition for reassessnment.

(a) GCeneral rule.--A taxpayer may file a petition for
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1 reassessnent with the departnment within 90 days after the

2 nmailing date of the notice of assessnent.

3 (b) Special rule for shares taxes.--Notw thstanding any

4 provision of lawto the contrary, section 2703(e) (relating to
5 petition for refund) shall constitute the exclusive nethod by

6 which an appeal fromthe assessnent of the tax inposed by

7 Article VII (relating to bank and trust conpany shares tax) or
8 VIII (relating to title insurance conpani es shares tax) nay be
9 nmde.

10 (c) Application to inheritance and estate taxes.--This

11 section shall not apply to the taxes inposed by Article XXl

12 (relating to inheritance tax). Part Xl (relating to disputed

13 tax) of Article XXl shall provide the exclusive procedure for

14 protesting the appraisenent and assessnent of taxes inposed by
15 Article XXI.

16 Section 2703. Petition for refund.

17 (a) General rule.--A taxpayer nmay file a petition for refund
18 of tax with the departnent within three years after the report
19 was filed or within two years after paynent, whichever is later.
20 Except as provided by section 407.1 (relating to assessnents),
21 if no report is filed by the taxpayer, a taxpayer nay file a
22 petition for refund of tax with the departnent within two years
23 after paynment. If tax is required to be paid by neans of a
24 stanp, a taxpayer may file a petition for refund of tax with the
25 departnent within three years after paynent.
26 (b) Limt on anount of refund.--
27 (1) If a petition for refund is filed by the taxpayer
28 during the three-year period prescribed in subsection (a),
29 t he amount of the refund shall not exceed the portion of the
30 tax paid within the period imediately preceding the filing
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of the petition, equal to three years plus the period of any

extension of tinme for filing the return. If the tax was

required to be paid by neans of a stanp, the anpunt of the

refund shall not exceed the portion of the tax paid within

the three years i nmedi ately preceding the filing of the

(2) |If the petition was not filed within the three-year

peri od prescri bed in subsection (a), the anpunt of the refund

shall not exceed the portion of the tax paid within the two

vears imedi ately preceding the filing of the petition.

(3) If noreport was filed by the taxpayer, the anopunt

of the refund shall not exceed the portion of the tax paid

within the two years i mmedi ately preceding the filing of the

(c) Special rules applicable in case of extension

agreenents.--1f an aqreenent under the provisions of section 261

(relating to extension of limtation period), 349 (relating to

extension of limtation period) or 407.4 (relating to extension

of limtation period) extending the period for assessnent of tax

is made within the period prescribed in subsection (a) for the

filing of a petition for refund, the foll owi ng rul es shal

apply:
(1) The period for filing a petition for refund provi ded

in subsections (a) and (b)(1), shall not expire prior to six

nonths after the expiration of the period within which an

assessnent may be nade pursuant to the agreenent or any

ext ensi on thereof under the provisions of section 261, 349 or

(2) |If a petitionis filed after the execution of the

agreenent and within six nonths after the expirati on of the
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1 period within which an assessnent nmay be nmade pursuant to the
2 agreenent or any extension thereof, the anpbunt of the refund
3 shall not exceed the portion of the tax paid after the

4 execution of the agreenent and before the filing of the claim
5 or the making of the credit or refund, as the case nay be,

6 plus the portion of the tax paid within the period which

7 woul d be applicabl e under subsection (b)(2) if a claimhad

8 been filed on the date the agreenent was executed.

9 (3) This subsection shall not apply in the case of a

10 petition filed if no claimis filed, either:

11 (i) prior to the execution of the extension

12 agreenent; or

13 (ii) nore than six nonths after the expiration of

14 the period within which an assessnent may be made

15 pursuant to the agreenent or any extension thereof.

16 (d) Refund of inheritance and estate tax.--A taxpayer may

17 file a petition for refund of tax inposed by Article XXl

18 (relating to inheritance tax) with the departnent within three
19 vyears after any of the follow ng:
20 (1) The court has rescinded its order and adjudication
21 of presuned death when the refund is clained for tax paid on
22 the transfer of the estate of a presuned decedent who is
23 | ater determned to be alive.
24 (2) Termnation of litigation establishing a right to a
25 refund. A petition for refund shall not be necessary when the
26 litigation has been with the Commonwealth over liability for
27 the tax or the anmount of tax due.
28 (3) It has been finally determ ned that the whole or any
29 part of an alleged deficiency tax, asserted by the Federal
30 Governnent beyond that admitted to be payable, and in
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conseqguence of which an estate tax was pai d under section

2117 (relating to estate tax) was not payabl e.

(4) The date of paynent, or the date of the notice of

the assessnment of the tax, or the date the tax becones

del i nguent, whi chever occurs later, in all other cases.

(e) Special rule for shares taxes.--Upon sufficient cause

shown by a taxpayer that the paynent of tax assessed under

Article VII (relating to bank and trust conpany shares tax) or

VIIl (relating to title insurance conpani es shares tax) woul d

irreparably harmthe taxpayer, the departnent nmay take

jurisdiction of a petition for refund chall engi ng the assessed

tax without the tax being paid if the petition is filed within

two years after the mailing date of the assessnent.

(f) Paynent date.--For purposes of this section, any paynent

of estimated tax, w thholding of tax or other paynent of tax

made prior to the due date for paynent of the tax shall be

deened to have been nade on the due date for paynent of the tax.

(g) Liquid fuels and fuels tax clainms.--This section shal

not apply to clainms for refund or rei nbursenent of liquid fuels

and fuels tax required to be subnmitted to the Board of Fi nance

and Revenue under 75 Pa.C.S. Ch. 90 (relating to liquid fuels

and fuels tax). The provisions of 75 Pa.C.S. 8 9017 (relating to

refunds) shall provide the exclusive procedure for those cl ai ns.

(h) Construction.--For purposes of this section, the term

"report" shall be interpreted to i nclude a tax return.

Secti on 2704. Petiti on procedure.

(a) Content of petition.--

(1) A petition for reassessnent shall state:

(i) The tax type and tax periods included within the
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(ii) The ampunt of the tax that the taxpayer cl ains

to have been erroneously assessed.

(iii) The basis upon which the taxpayer clains that

the assessment i S erroneous.

(2) A petition for refund shall state:

(i) The tax type and tax periods included within the

(ii) The ampunt of the tax that the taxpayer cl ains

to have been overpai d.

(iii) The basis of the taxpayer's claimfor refund.

(3) The petition shall be supported by an affidavit by

the petitioner or the petitioner's authorized representative

that the petition is not made for the purpose of del ay and

that the facts set forth in the petition are true.

(b) Request for hearing.--Upon witten reqguest of the

petiti oner or when deened necessary by the departnent, the

departnent shall schedule a hearing to review a petition. The

petitioner shall be notified by the departnent of the date, tine

and pl ace where the hearing will be hel d.

(c) Decision and order.--The departnent shall issue a

deci si on and order di sposing of a petition on such basis as it

deens to be in accordance with | aw

(d) Tine limt for decision and order.--The departnent shal

i ssue a deci sion and order disposing of a petition within six

nont hs after recei pt of the petition. The petitioner and the

departnent may agree to extend the tine period for the

departnent to di spose of the petition for one additi onal siXx-

nmont h period. Notice of the departnment's deci sion and order

di sposi ng of the petition shall be nailed to the petitioner.

(e) Exception to tine linmt for decision and order.--1f at
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the tine of the filing of a petition proceedi ngs are pendi ng in

a court of conpetent jurisdiction or at the Pennsyl vani a Tax

Revi ew Tri bunal wherein any claimmade in the petition may be

establ i shed, the departnent, upon the witten request of the

petitioner, may defer consideration of the petition until the

final judgment determ ning the questi on or questions involved in

the petition has been decided. |If consideration of the petition

is deferred, the departnent shall issue a deci sion and order

di sposi ng of the petition within six nonths after the final

(f) Failure of departnent to take action.--The fail ure of

the departnment to di spose of the petition within the tine peri od

provi ded for by subsection (d) or (e) shall act as a deni al of

the petition. Notice of the departnent's failure to take acti on

and the denial of the petition shall be mailed to the

petitioner.

Secti on 2705. Revi ew by Pennsyl vani a Tax Revi ew Tri bunal .

(a) Petition for review of a decision and order.--Wthin 90

days after the mailing date of the departnent's notice of

deci sion and order on a petition filed with it, a taxpayer nay

petiti on the Pennsyl vania Tax Review Tri bunal to reviewthe

deci si on and order of the departnent.

(b)Y Petition for review of denial by departnent's failure to

act.--A petition for review may be filed with the Pennsyl vani a

Tax Review Tribunal within 90 days after the nmailing date of the

departnent's notice to the petitioner of its failure to di spose

of the petition within the tinme periods prescri bed by section

2704(d) or (e) (relating to petition procedure).

Secti on 2706. Bur den of proof.

In all cases of petitions filed pursuant to this article, the
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burden of proof shall be upon the petitioner or appell ant, as

the case may be.

Section 2707. Conproni se of tax appeals.

(a) Conpronise of tax.--The departnment, with the approval of

the Attorney General, shall have the authority to conproni se the

liability for tax disputed in any petition on terns as it

deternines to be in the best interests of the Commobnweal t h.

(b) Conproni se of penalties.--The departnent shall have the

authority to conpronise the liability for interest or penalties

di sputed in any petition on the terns as it determnes to be in

the best interests of the Commonweal th.

ARTI CLE XXVI 1|

TAX REVI EW TRI BUNAL

Secti on 2801. Definitions.

The foll owi ng words and phrases when used in this article

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Departnent."” The Departnent of Revenue of the Commonweal t h.

"Judge." An adm nistrative |aw judge appointed to the

Pennsyl vani a Tax Revi ew Tri bunal pursuant to secti on 2802

(relating to Tax Review Tri bunal ; establishnent).

"Tribunal." The Tax Revi ew Tri bunal established in section

2802 (relating to Tax Review Tri bunal; establishment).

Section 2802. Tax Review Tri bunal ; establishnent.

(a) Establishnent.--The Tax Review Tri bunal is hereby

establi shed as an admi ni strative board in the Treasury

Departnment and i ndependent from the departnent.

(b) Appoi ntnent of judges.--The tribunal shall consist of no

|l ess than five qualified and conpetent adninistrative | aw

judges, including a chief adm nistrative | aw judge. The
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admi ni strative | aw judges shall be appointed by the State

Treasurer, with the approval of the Board of Fi nance and

Revenue. The State Treasurer, with the approval of the Board of

Fi nance and Revenue, shall have the power to appoi nt as many

addi ti onal qualified and conpetent adnministrative | aw judges as

may be necessary to fulfill the duties of the tribunal.

(c) Tenporary appointees.--If the docket of the tribunal is

congested or any judge of the tribunal is absent or unable to

performthe duties of the office, the State Treasurer, with the

approval of the Board of Fi nance and Revenue, nmy appoi nt

qual i fi ed and conpetent persons who neet the m ni mum st andards

established by this article to tenporarily serve as

admi ni strative |l aw judges until the docket is no | onger

congested or the judge returns to the judge's official duties.

(d) Termof office.--Adnm nistrative | aw judges shall be

appointed for terns of five years. The adnmi ni strative | aw judges

initially appointed upon the establi shnent of the tri bunal shal

be given terns of varying |l engths so that all judges' terns do

not expire in the sane year. However, no appoi ntnent shall be

for less than three years nor nore than five years.

Admi ni strative | aw judges nmay be reappoi nted upon the expirati on

of their terns.

(e) Chief adm nistrative | aw judge.--The State Treasurer,

with the approval of the Board of Fi nance and Revenue, shal

desi gnate one of the admnistrative | aw judges as chi ef

admi ni strative | aw judge. The chief adm nistrative | aw judge

shall be responsi ble for assigning a hearing judge to every

cause, matter and proceedi ng com ng before the tribunal. The

chief admnistrative | aw judge shall receive remunerati on above

that of any other admi nistrative | aw judge.
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1 (f) Continuation in office.--Once appointed each judge shal
2 continue in office until the judge's termexpires and until a
3 successor has been appointed and qualifi ed.

4 (g) Vacancy.--A vacancy in the tribunal occurring otherw se
5 than by expiration of a termshall be filled for the unexpired
6 term

7 (h) Renoval.--The State Treasurer, with approval of the

8 Board of Finance and Revenue, nay renpve an adnministrative | aw
9 judge, after notice and an opportunity to be heard, for negl ect
10 of duty, inability to performduties or malfeasance in office.
11 (i) Location of offices.--The offices of the tribunal shal
12 be |ocated separate and apart fromthe departnent.

13 Section 2803. Qualifications of judges and prohibition.

14 (a) Requirenents.--Each judge of the tribunal nust neet and
15 naintain the follow ng mninumrequirenents:

16 (1) Be a citizen of the United States.

17 (2) Be a resident of this Commonweal th.

18 (3) Be an attorney in good standing before the Suprene
19 Court of Pennsyl vani a.
20 (4) Have at least five years experience in a position
21 requiring substantial know edge of Pennsylvania tax | aw and
22 t he tax appeal process.
23 (b) OCath of office.--Before entering upon the duties of
24 office, a judge shall take and subscribe to an oath or
25 affirmation to faithfully discharge the duties of the office.
26 (c) Prohibition.--Each judge shall be devoted full tine
27 during business hours to the duties of the office. No person,
28 while a judge, shall engage in_any other gainful enploynent or
29 business nor hold another office or position of profit in a

30 governnent of this Commpbnweal th, any other state or the United
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1 States.

2 Section 2804. Administration.

3 (a) Executive adnministrator.--The State Treasurer, wth

4 approval of the Board of Finance and Revenue, shall appoint an
5 executive adm nistrator who shall be responsible for the day-to-
6 day adnministration and operation of the tribunal.

7 (b) Chief clerk.--The State Treasurer, with approval of the
8 Board of Finance and Revenue, shall appoint a chief clerk who

9 shall be responsible for recording all filings and naintaining a
10 record of all proceedings before the tribunal. The chief clerk
11 shall be responsible for certifying the record established at

12 the tribunal in the event of an appeal to Commonweal th Court.

13 (c) Expenditures.--The chief adm nistrative |aw judge or his
14 designee nmay appoint and fix the conpensation of accountants,

15 attorneys, stenographers and other enpl oyees and nmake ot her

16 expenditures, including expenditures for library, publications
17 and equipnent, as necessary to pernmit the tribunal to

18 efficiently execute its functions.

19 (d) Limtation.--No enployee of the tribunal shall act as
20 attorney, representative or accountant for others in a nmatter
21 involving any tax inposed or levied by the Commonweal th.
22 Section 2805. Jurisdiction of tribunal.
23 (a) Exclusive and final authority.--Except as permtted by
24 section 2817 (relating to appeals), the tribunal shall be the
25 sole, exclusive and final authority for the hearing, review and
26 deternmination of questions of |law and fact arising under a
27 decision and order of the departnment pursuant to Article XXVII
28 (relating to procedure and administration). Notw thstanding any
29 other provision of law, the tribunal shall have jurisdiction

30 over all matters relating to deci sions of the departnent nmail ed

20050H1557B1932 - 73 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

after Decenber 31, 2006, regardi ng reassessnent,

redeternm nation, resettl enent or refund.

(b) | nproper comrencenent.--Except as pernitted by section

2817, no person shall contest any matter within the jurisdiction

of the tribunal in any action, suit or proceeding in

Commpnweal th Court or any other court of the Commonwealth. If a

person attenpts to do so, then the action, suit or proceedi ng

shall be transferred to the tribunal.

(c) Anmpbunts asserted as due.--The taxpayer shall have the

ri ght to have the taxpayer's case heard by the tribunal prior to

t he paynent of any of the amobunts asserted as due by the

departnent and prior to the posting of any bond except in any

case:
(1) Involving the denial of a claimfor refund.
(2) Were a bond is required by statute.
(d) Characterization of certain petitions.--1f the taxpayer

pays all or part of the tax or other anount at issue before the

tri bunal has rendered a decision, the tribunal shall treat the

t axpayer's petition as a protest of a denial of a claimfor

refund of the anpunt paid wi thout further action on the part of

t he taxpayer.

(e) Constitutionality issues.--The tribunal shall deci de

questi ons regardi ng the constitutionality of the applicati on of

statutes to the taxpayer and the constitutionality of

requl ati ons pronul gated by the departnent but shall not have the

power to declare a statute unconstitutional on its face. A

t axpayer desiring to chall enge the constitutionality of a

statute on its face may file a petition with the tribunal with

respect to all issues other than the constitutional chall enge

and preserving the constitutional chall enge until the entire
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matter, including the constitutional issue, is presented to the

Commpnweal th Court.

Secti on 2806. Filing fees.

(a) Fees.--Upon filing a petition pursuant to Article XXVII

(relating to procedure and adnm ni stration), the taxpayer shal

pay to the chief clerk a fee in the anount of $100, except that,

in case of a petition filed in the small clains division as

provided for in section 2816 (relating to snall cl ai ns

division), the fee shall be $50. A simlar fee shall be paid by

ot her parties maki ng an appearance in the proceedi ng, except

that no fee shall be charged to a governnent body or gover nnent

official appearing in a representati ve capacity.

(b) Records related fees.--The tribunal nay fix a fee, not

in excess of the fees charged and coll ected by the clerks of the

Commpnweal th Court, for conparing or for preparing and conpari ng

a transcript of the record, or for copying any record, entry or

ot her paper and the conpari son and certification thereof.

(c) Disposition of fees.--All fees and other npbneys received

or collected by the tribunal shall be paid over to the State

Treasurer and shall be held in the General Fund as m scel | aneous

Secti on 2807. Pl eadi ngs.

(a) Commencenent of proceeding.--A taxpayer nay conmence a

proceeding in the tribunal by filing a petition for revi ew as

provided in Article XXVI| (relating to procedure and

adm ni stration).

(b)Y Taxpayer el ection.--A taxpayer nay elect to proceed in

the small clains division of the tribunal by filing a petition

in the formprescribed by the tribunal for small clains. A

t axpayer may not revoke an el ection to proceed in the snal
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clains division and shall not have any further right to appeal

or bring suit.

(c) Answer.--The departnent shall file its answer with the

tribunal no |later than 75 days after its recei pt of the

tribunal's notification that the taxpayer has filed a petition.

Upon witten request, the tribunal may grant up to 15 additi onal

days to file an answer. If the petitioner files an anended

petition as set forth in the precedi ng section, the departnent's

tinme period for filing its responsive pl eading shall run from

the filing date of the anendnment. The departnent shall serve a

copy on the taxpayer's representative or, if the taxpayer i s not

represented, on the taxpayer, and shall file proof of service

with the answer. Material facts alleged in the petition, if not

expressly admtted or denied in the answer, shall be deened

admtted. |If the departnent fails to answer within the

prescribed tine, all material facts alleged in the petition

shal|l be deened adm tted.

(d) Reply.--The taxpayer nmay file a reply in the tri buna

within 30 days after recei pt of the answer. The taxpayer shal

serve a copy on the authorized representati ve of the depart nent

and shall file proof of service with the reply. Material facts

alleged in the answer, if not expressly adnmtted or denied in

the reply, shall be deened adnitted. |If the taxpayer does not

file areply, all material facts alleged in the answer shall be

deened deni ed. Upon the filing of a reply or 30 days after the

filing of the answer if no reply is filed, the controversy shal

be deened at issue and schedul ed for hearing.

(e) Anendnent of pleading.--Either party nay anend a

pl eadi ng once without | eave at any tinme before the period for

responding to it expires. After expirati on of the response
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peri od, a pleading nay be anended only with the witten consent

of the adverse party or with the pernmi ssion of the tribunal. The

tri bunal shall freely grant consent to anend upon such terns as

may be just. Except as otherw se ordered by the tribunal, there

shall be an answer or reply to an anended pleading if an answer

or reply is required to the pl eadi ng bei ng anended. Filing of

the answer, or, if the answer has already been filed, the

anended answer, shall be made no |l ater than 75 days after filing

of the anended petition. Filing of the reply or, if the reply

has al ready been filed, the anended reply, shall be made within

30 days after filing of the amended answer. The taxpayer nay not

anend a petition after expiration of the tine for filing a

petition, if the amendnent woul d have the effect of conferring

jurisdiction on the tribunal over a matter which otherwi se woul d

not cone within its jurisdiction. An anendnent of a pl eadi ng

shall relate back to the time of filing of the oriqgi nal pl eadi ng

unl ess the tribunal shall order otherwi se either on notion of a

party or on the tribunal's own initiative.

Secti on 2808. Pr esi di ng j udge.

(a) Requirenents for presiding judge.--There shall preside

at the taking of evidence and conduct of all hearings one or

nore adm ni strative | aw judges assi gned by the chief

admi ni strative | aw judge as provided in section 2802 (rel ati ng

to Tax Review Tri bunal ; establishnent). The functi ons of al

presi di ng judges shall be conducted in an inpartial manner. Any

judge may at any tine withdraw froma proceeding if the judge

deens hinself disqualified, and the chief adm nistrative | aw

judge may require a wi thdrawal upon the appeal of any party from

a decision of the presiding judge not to withdraw. Upon

di squalification of any judge, the chief adnm nistrative | aw
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1 judge shall assign the nmatter to another judge.

2 (b) Authority of presiding judge.--The presiding judge shal
3 have authority, subject to the provisions of this article and

4 the published rules of the tribunal, to:

5 (1) Adnminister oaths and affirnations.

6 (2) Issue subpoenas authorized by |aw

7 (3) Rule upon offers of proof and receive rel evant

8 evi dence, take or cause depositions to be taken whenever the
9 ends of justice would be served thereby.

10 (4) Requlate the course of the hearing.

11 (5) Hold conferences for settlenent or sinplification of
12 the issues by consent of the parties.

13 (6) Dispose of procedural requests or simlar matters.
14 (7) Make decisions or recommend decisions in conformty
15 within this article.

16 (8) Take any other action authorized by law or the rules
17 of the tribunal.

18 (c) Presiding judge to decide.--The sane presiding judge

19 shall to the full est extent possible preside at the recepti on of

20 all evidence in a particular case to which the judge has been

21 assigned. The sane presiding judge who presides at the recepti on

22 of evidence shall issue the proposed deci sion and order on the

23 petition except where the presiding judge beconmes unavail able to

24 the tribunal.

25 Section 2809. Procedures i n general.

26 (a) Admissibility of evidence.--Any oral or docunentary

27 evidence may be received, but the tribunal shall as a matter of

28 policy provide for the exclusion of irrelevant, i nmaterial or

29 unduly repetitious evidence.

30 (b) Subni ssion of evidence.--A party is entitled to present
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the party's case or defense by oral or docunentary evi dence, to

submt rebuttal evidence and to conduct such cross-exani nati on

as nmay be required for a full and true di sclosure of the facts.

The tri bunal nmay adopt rules for the subm ssion of all or part

of the evidence in witten form

(c) Record, briefs and argunent.--The transcript of a

hearing, the transcri pt of testinony and exhibits, together with

all papers and notions filed in the proceedi ng, constitutes the

excl usive record for decision. Briefing and oral arqunent shal

be held in accordance with rules established by the tri bunal.

(d) Oficial notice of facts.--Wien the tribunal's deci si on

rests on official notice of a material fact not appearing in the

evidence in the record, upon notification that facts are about

to be or have been noticed, any party adversely affected shal

have the opportunity upon tinely request to show that the facts

are not properly noticed or that alternative facts should be

noticed. The tribunal in its discretion shall determ ne whether

witten presentations suffice or whether oral argunent, oral

evi dence or cross-exanination is appropriate in the

ci rcunstances. Nothing in this subsection shall affect the

application by the tribunal in appropriate circunstances of the

doctrine of judicial notice.

(e) Actions of parties and counsel.--A party who fails to be

represented at a schedul ed conference or hearing after being

notified of the conference or hearing, shall be deenmed to have

wai ved the opportunity to participate in the conference or

heari ng and shall not be permtted thereafter to reopen the

di sposition of any natter acconpli shed at the conference or

hearing, or to recall for further exam nati on of w tnesses who

wer e excused, unless the presiding judge shall determ ne that
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failure to be represented was unavoi dable and that the interests

of the other parties would not be prejudiced by pernmtting the

reopening or further exanination. |If the actions of a party or

counsel in a proceeding shall be deterni ned by a panel of

admi ni strative | aw judges assi gned by the chief adm nistrative

| aw j udge, after due notice and opportunity for hearing, to be

obstructive to the orderly conduct of the proceedi ng and

inimcal to the public interest, the panel nay reject any claim

for relief or disn ss any proceeding and, with respect to

counsel, may i npose sancti ons upon counsel or a party as

appropriate or bar further participation by that counsel in any

proceedi ngs before the tribunal.

(f) Interlocutory appeals.--An interlocutory appeal froma

ruling of a presiding judge shall be allowed to a panel of

admi ni strative | aw judges assi gned by the chief adm nistrative

| aw j udge upon certification by the presiding judge that the

ruling involves a materi al question which should be resol ved at

that tine. Notwi thstanding the presiding judge's certification,

the panel shall have the authority to dism ss sumuarily the

interl ocutory appeal if it should appear that the certification

was i nprovident. An interlocutory appeal shall not result in a

stay of the proceedi ngs except upon a finding by the presiding

judge or the panel that extraordi nary circunstances exist.

Secti on 2810. Pr eheari nqg procedures.

(a) Conferences.--The presiding judge shall have the

authority to hold one or nore prehearing conferences during the

course of the proceeding on the judge's notion or at the request

of a party to the proceeding. The presiding judge may direct the

parties to exchange their evidentiary exhibits and witness |lists

at a prehearing conference. Where good cause exists, the parties
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may at any tine anmend, by del etion or suppl enentation, their

evidentiary exhibits and witness |ists.

(b) Disclosure of infornati on on wi tnesses.--At the

preheari ng conference or at sone other reasonable tine prior to

the hearing as determ ned by rule of the tribunal or order of

the president judge, each party to the proceedi ng shall make

avai l able to the other parties to the proceedi ng the nanes of

the witnesses the party expects to call and the subject matter

of the wi tnesses' expected testinmony. Wiere good cause exi sts,

the parties shall have the right at any tine to anend, by

del eti on or suppl enentation, the |list of nanes of the w tnesses

the parties plan to call and the subject matter of the expected

testi nony of those w tnesses.

(c) Scheduling.--The presiding judge shall have the

authority to i npose schedules on the parties to the proceedi ng

speci fying the periods of tine during which the parti es nay

pur sue di scovery. The schedul es and ti ne peri ods shall be set

with a view to accel erating di sposition of the case to the

full est extent consistent with fairness.

Section 2811. Gaths and subpoenas.

(a) OCaths.--Any enpl oyee of the tribunal designated in

witing for the purpose by the chief adm nistrative | aw j udge

may admni ni ster oaths.

(b) Subpoenas.--A judge or the chief clerk of the tribunal,

on the request of any party to the proceedi ng, shall have the

power to i ssue subpoenas requiring the attendance of w tnesses

and gi ving of testi nbpny and subpoenas duces tecumrequiring the

producti on of any returns, books, papers, docunents and

correspondence and other evidence pertaining to the natter under

inquiry in the manner prescri bed by the Pennsyl vani a Rul es of
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Civil Procedure.

Secti on 2812. Di scovery.

(a) Informal discovery preferred.--The parties to a

proceedi ng shall make reasonable effort in good faith to achi eve

di scovery by infornmal neans before i nvoking the fornmal di scovery

mechani sns aut hori zed by this article.

(b) Depositions.--Any party to the proceedi ng shall be able

to take depositions of wi tnesses upon oral exam nati on or

witten questions for purposes of discovering rel evant,

unprivileged information. To that end, a party may obtain

subpoenas requiring the attendance of w tnesses and the

producti on of returns, books, papers, docunents, correspondence

and ot her evidence pertaining to the natter under inquiry.

(c) Interrogatories.--Any party to a proceedi ng nay serve

witten interrogatories upon any other party for purposes of

di scovering relevant, unprivileged i nformation. A party served

with interrogatories may, before the tinme prescri bed by the

tribunal for answering the interrogatories, apply to the

presiding judge for the hol ding of a preheari ng conference for

t he nutual exchange of evi dence exhi bits and ot her infornmation.

Each i nterrogatory whi ch requests i nformati on not previously

supplied at a preheari ng conference or hearing shall be answered

separately and fully in witing under oath unless it is objected

to, in which event the reasons for the objections shall be

stated in lieu of an answer. The party upon whom t he

i nterrogatori es have been served shall serve a copy of the

answers and objections within the tine prescri bed by the

tri bunal unl ess otherw se specified, upon the party subnitting

the interrogatories. The party subnitting the i nterrogatories

may petition the presiding officer for an order conpelling an
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answer to an interrogatory or interrogatories to which there has

been an objection or other failure to answer.

(d) Requests for admi ssions.--A party to a proceedi ng nmay

serve upon any other party a witten request for the adni ssion

of any relevant, unprivil eged, undi sputed facts, the genui neness

of any docunent described in the request, the adm ssibility of

evi dence, the order of proof and other simlar matters. The

parties shall stipulate, to the fullest extent to which conpl ete

or qualified agreenent can or fairly should be reached, al

matters not privileged which are rel evant to the proceedi ng.

(e) Protective orders.--The presiding judge shall have the

authority, upon notion by a party or by the person from whom

di scovery is sought, and for good cause shown, to nake any order

whi ch justice requires to protect the party or person.

(f) Fees and nil eage costs.--Any wi tness subpoenaed or whose

deposition is taken shall receive fees and ni | eage costs.

(g) Oher discovery.--The tribunal nmay provide for other

fornms of discovery.

(h) Enforcenent.--The tribunal may enforce its orders on

di scovery and ot her procedural issues, anpng ot her neans, by

deciding i ssues wholly or partly agai nst the of fendi nqg party.

Secti on 2813. Hear i ngs.

(a) Proceedings.--Proceedi ngs before the tri bunal shall be

tried de novo and, to the extent perm ssible under the

Constitution of the United States and the Constituti on of

Pennsyl vani a, w thout a jury.

(b) Role of tribunal.--Except as set forth in this article

or otherwi se precluded by |law, the tribunal shall take evi dence,

conduct hearings and i ssue final and interl ocutory deci si ons.

(c) Hearings to be public; exceptions.--
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(1) Except as set forth in paragraph (2), all hearings

of the tribunal shall be transcri bed and open to the public.

(2) On notion of either party the tribunal shall issue a

protective order or an order closing part or all of the

hearing fromthe public when the party opposi ng di scl osure of

certain informati on shows good cause to protect the

i nformati on from bei ng di scl osed to the public.

(d) Evidence.--The tribunal shall adnmit rel evant evi dence if

it is probative of a material fact in controversy. The tri bunal

shall exclude irrel evant and unduly repetitious evidence. A rule

of privil ege recogni zed by | aw appli es.

(e) Testinony.--Testinony nay be gi ven only on oath or

affirmati on.

(f) Pleadings to conformto proof.--The petition and ot her

pl eadi ngs in the proceedi ng shall be deened to conformto the

proof presented at the hearing unless a party satisfies the

tri bunal that presentation of the evidence would unfairly

prejudice the party in naintaining its position on the nerits or

unl ess deening the taxpayer's petition to conformto the proof

woul d confer jurisdiction on the tribunal over a nmatter that

woul d not otherwi se cone within its jurisdiction.

(g) Oficial reporting.--Proceedi ngs before the tri bunal,

except those before the small clains division as provided for in

section 2816 (relating to small clains division) shall be

officially reported. The Commonweal th shall pay the expense of

reporting fromthe appropriation for the tribunal.

Secti on 2814. Deci si ons.

(a) Decisionin witing.--The tribunal shall render its

decision in witing, including a conci se statenent of the facts

f ound and the concl usions of | aw reached. The tribunal's
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deci sion shall, subject to law, grant the relief, invoke the

renedi es and i ssue the orders as it deens appropriate to carry

out its deci sion.

(b)Y Failure to render decision.--If the tribunal fails to

render a decision within the prescribed tine period, either

party nay institute an action in mandanus to conpel the i ssuance

of a deci si on.

(c) Precedent.--Except as provided in section 2816(k)

(relating to small clains division), the tribunal's

interpretation of a taxing statute subject to contest in one

case shall be followed by the tribunal in subsequent cases

i nvolving the sane statute, and its application of a statute to

the facts of one case shall be followed by the tribunal in

subsequent cases involving the sane material facts unl ess the

tribunal's interpretation or application conflicts with that of

an appellate court or the tri bunal provides satisfactory reasons

for reversing prior precedent, provided:

(1) It is necessarily involved and essential to the

deterni nati on of the case.

(2) There is a full consideration of the question by the

tri bunal .

(3) The decision is a professed deliberate determ nati on

of the questi on.

Secti on 2815. Pr oposed deci si on; review by panel.

(a) Proposed decision and order.--The presiding judge shal

i ssue a proposed deci sion and order, including proposed findi ngs

of fact and conclusions of law, within six nonths after

subm ssion of the |last brief filed subsequent to conpl eti on of

the hearing or, if briefs are not submtted, then no | ater than

six nonths after conpletion of the heari ng.
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(b)Y Final order; subnission to panel.--The proposed deci si on

and order shall be subject to review by a panel of

admi ni strative | aw judges assi gned by the chief adm nistrative

| aw j udge upon the filing of exceptions pursuant to subsection

(c). The panel shall include the presiding judge that issued the

pr oposed deci sion and order. If no exceptions are filed, the

pr oposed deci sion and order shall becone final, w thout further

acti on.

(c) Exceptions procedure. --

(1) Wthin 15 days of the i ssuance of the proposed

deci sion and order, a party may file exceptions to the

pr oposed deci si on and order incl uding:

(i) alternative proposed findi ngs of fact or

conclusions of law, if appropriate; and

(ii) the supporting reasons for the excepti ons and

any alternative proposed findi ngs of fact or concl usi ons

(2) Wthin 30 days of the filing of exceptions to the

pr oposed deci sion and order, the panel shall either:

(i) issue an order adopting the proposed deci sion

and order as the final decision and order of the

tri bunal ; or

(ii) issue an alternative decision and order,

i ncludi ng findings of fact and concl usions of |law as the

final decision and order of the tribunal.

(d) Record.--The record shall show the ruling on each

finding of fact, conclusion of |aw or exception presented. All

deci si ons and orders, including proposed deci sions and orders,

are a part of the record and shall include a statenent of:

(1) Findings and concl usi ons, and the reasons or basis
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for the findings and concl usions, on all material issues of

fact, law or discretion presented on the record.

(2) The appropriate rule, order, relief or denial

t her eof .

(e) Decision final.--A final decision and order shal

finally decide the matters in controversy unless any party to

the matter tinely appeals the decision as provided for in

section 2817 (relating to appeal s).

(f) Effect.--A final decision and order shall have the sane

effect and shall be enforced in the sane manner as a judgnent of

any court of conpetent jurisdiction.

Section 2816. Snall clains division.

(a) Establishnent.--There is hereby establi shed a snal

clains division of the tribunal.

(b)Y Judge to preside.--An adm nistrative | aw judge assi gned

by the chief adm nistrative |aw judge as provided in section

2802 (relating to Tax Review Tri bunal; establishment) shal

presi de over proceedings within the jurisdiction of the snal

cl ai n8 di vi si on.

(c) Anmpunts in controversy.--If the taxpayer elects in its

petition for review filed pursuant to Article XXVII (relating to

procedure and adm ni stration) the small clains division shal

have jurisdiction over any proceeding with respect to any

cal endar year for which the net anount of the tax deficiencies

and cl ai ned refunds in controversy does not exceed $25, 000,

excl usive of interest and penalti es.

(d) Jurisdiction.--If the taxpayer elects in its petition

for review filed pursuant to Article XXVI| and the depart nent

agrees in its answer to the taxpayer's petition, the snal

clains division shall have jurisdiction over any proceedi ng
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regardl ess of the anobunt in controversy.

(e) Answer.--No later than 30 days after recei pt of notice

that the taxpayer has filed a petition in proper formor at

other tinmes as the tribunal may order, the departnent shall file

with the tribunal an answer sinlar to that required by section

2807 (relating to pl eadi ngs).

(f) Wthdrawal .--At any tine prior to entry of judgnent, a

t axpayer may withdraw a proceeding in the small cl ai ns division

by notifying the chief clerk of the tribunal in witing. A

wi thdrawal shall be with prejudi ce and shall not have the effect

of revoking the election to proceed in the snmall clains

di vi si on.

(g) Hearings informal.--Hearings in the snall cl ains

di vision shall be informal, and the judge nmay recei ve evi dence

as the judge deens appropriate for deternination of the case.

Testi nony shall be gi ven under oath or affirmation.

(h) Tine frane.--The presiding judge shall issue a final

deci si on and order, including findings of fact and concl usi ons

of law, within 90 days after the closing of the record.

(i) Record.--The record shall show the ruling on each

finding of fact and conclusion of law. Al decisions and orders

are a part of the record and shall include a statenent of:

(1) Findings and concl usi ons, and the reasons or basis

for the findings and concl usions, on all material issues of

fact, law or discretion presented on the record.

(2) The appropriate rule, order, relief or denial

(j) Decision final.--A final decision and order of the snal

clains division shall be conclusive upon all parties and may not

be appeal ed. A decision and order of the snmall clains division
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shall not be considered as precedent in any other case, hearing

or proceedi ng.

(k) Inapplicability.--Sections 2815 (relating to proposed

deci sion; review by panel), 2818 (relating to representati on),

2819 (relating to publication of decisions) and this section

shall not apply to proceedings in the snall clains division.

Section 2817. Appeal s.

(a) |Individual review --The taxpayer or the departnent shal

be entitled to judicial review of a final decision of the

tri bunal, except a final decision of the small clains division,

in accordance with the procedure for judicial review of

governnental determ nations set forth in Pa.R C.P. No. 1501

(relating to scope of chapter) through No. 1561 (relating to

di sposition of petition for review).

(b)Y Review of interlocutory decision.--The taxpayer or the

departnent may obtain judicial review of an interl ocutory

decision of the tribunal by filing a petition as provided in

Pa.R A.P. Ch. 13 (relating to interl ocutory appeals by

(c) Record.--The record on judicial review shall include the

deci si on and order of the tribunal, the stenographic transcript

of the hearing before the tribunal, the pl eadi ngs, exhibits,

docunents and other itens adnmtted i nto evi dence.

Secti on 2818. Repr esent ati on.

(a) Taxpayer.--Appearances i n proceedi ngs conducted by the

tri bunal may be by the taxpayer or by an attorney adnmtted to

practice in this Commonweal th. Parties nmay al so be represented

by an attorney who is a nenber of or is enpl oyed by an

accounti ng or other professional services firm by an account ant

licensed in this Commonweal th or by an enroll ed agent authorized
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to practice before the Internal Revenue Service provided the

representati on does not constitute the unauthori zed practi ce of

| aw as determ ned by the Suprene Court of this Conmmopnweal t h.

(b)Y Departnent.--The departnent shall be represented by its

aut hori zed representative in all proceedi ngs before the

tri bunal .

Secti on 2819. Publ i cati on of deci si ons.

Except for decisions issued by the small clains division, the

chief clerk shall cause the final decisions of the tribunal to

be i ndexed and published in print or electronic format as it

deens best adapted for public conveni ence. Publications shall be

made pernanent|ly avail able and constitute the official reports

of the tribunal.

Secti on 2820. Service of process.

(a) Personal service.--The mailing by first class mail,

postage prepaid, to the address of the taxpayer, as given on the

t axpayer's petition, or to the address of the taxpayer's

representative of record, if any, or to the usual place of

busi ness of the departnent, or its representative of record,

shal|l constitute personal service on the other party. The

tribunal may by rule prescribe that notice by other neans shal

constitute personal service and nmay in any individual case order

that notice be given to additi onal persons or by other neans.

(b) Date.--Miiling by reqgistered or certified mail and

delivery by a private delivery service approved by the |nternal

Revenue Service in accordance with section 7502(f) of the

I nternal Revenue Code of 1986 (Public Law 99-514, 26 U . S.C. §

7502(f)), of any pl eadi ng, decision, order, notice or other

docunent in respect to proceedi ngs before the tribunal shall be

deened to have occurred on the date of mailing or the date of
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subm ssion to the private delivery service.

Secti on 2821. Code of ethics.

(a) GCeneral rule.--The adnministrative | aw judges and the

officers and enpl oyees of the tribunal shall conformto the

foll owi ng code of ethics. An administrative | aw judge, officer

or enpl oyee of the tribunal nust:

(1) Avoid inpropriety and the appearance of inpropriety

in all activities.

(2) Performall duties inpartially and diligently.

(3) Not participate in any ex parte conmnuni cati ons

regarding matters before the tri bunal .

(4) Abstain publicly from expressi ng, other than in

public session, personal views on the nerits of a matter

pendi ng before the tribunal.

(5) (Observe the standards of fidelity and diligence that

apply to the position of judge, office or enpl oyee.

(6) Disqualify hinmself from proceedi ngs i n which

impartiality m ght be reasonably guesti oned.

(7)) Requlate extracurricular activities to mnimze the

ri sk of conflict with official duties. An adnministrative | aw

judge, officer or enployee of the tri bunal may speak, wite

or lecture, and any rei nbursed expenses, honoraria, royalties

or other nobneys received in connection therewith shall be

di scl osed annually. D sclosure statenents shall be filed with

the executive adm nistrator of the tri bunal and shall be open

to public inspection during the nornal busi ness hours of the

tri bunal during the tenure of the adm nistrative | aw j udge,

officer or enpl oyee.

(8) Conformto additional rules as the tri bunal may
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(b)Y Ex parte conmmuni cati ons.--Ex parte connuni cati ons

prohibited in this section shall nean any off-the-record

communi cations to or by any adm ni strative | aw judge, officer or

enpl oyee of the tribunal regarding the nerits or any fact in

i ssue of any matter pending before the tribunal.

(c) Renpval for violation.--An adm nistrative | aw judge,

officer or enpl oyee of the tribunal who violates the provisi ons

of subsection (a) shall be subject to renpval fromoffice after

noti ce and an opportunity to be heard.

(d) Construction.-- Nothing in this act shall be interpreted

to prohibit the adninistrative | aw judges, officers and

enpl oyees of the tribunal fromserving in the Pennsyl vani a

Nati onal Quard and the reserves of the arned forces of the

United States whil e appointed to or enpl oyed by the tri bunal.

Secti on 2822. Rul es and forns.

The tribunal is authorized to pronul gate and adopt al

reasonabl e rules, requl ati ons and forns as may be necessary or

appropriate to carry out the intent and purposes of this

article.

Section 2823. Application of rules of adnm nistrative practice

and procedur e.

Except where inconsistent with this article and the rul es and

requl ati ons adopted by the tribunal, the provisions of 2 Pa.C.S.

(relating to adm ni strative | aw and procedure) and the rul es and

requl ati ons adopted under 2 Pa.C.S. are hereby incorporated by

reference and shall apply to all actions and proceedi ngs before

the tribunal .

ARTI CLE XXI X-C

TAX CLEARANCE FOR RENEWALS OF LI CENSES,

PERM TS AND REG STRATI ONS
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Section 2901-C. Statenent of policy.

The public has a right to be protected from unscrupul ous or

fraudul ent practices, and it depends on the |licensi ng agenci es

within the Commpbnweal th to provide a neasure of security that

li cense applicants and |licensees in good standing, as well as

ot her professionals, will conduct business fairly, honestly and

in conpliance with applicable |licensure requirenents. Failure to

conply with the tax laws of this Conrmonweal th is consi dered

unpr of essi onal conduct that is not in keeping with Comonweal th

standards for |icensing.

Secti on 2902-C. Definitions.

The foll owi ng words and phrases when used in this article

shall have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Applicant." A person or entity that applies to a |licensing

agency for a license or applies for renewal. In the case of the

transfer of an existing |license, the transferor or the

transferee. The termincl udes a nmanagenent conpany utilized by

such person, entity, transferor or transferee.

"Departnent."” The Departnent of Revenue of the Commonweal th.

"Departnent of State." The Departnent of State, and any

i censi ng board, division or conm ssi on under the Bureau of

Pr of essi onal and Cccupati onal Affairs, and the Bureau of

Commi ssions and Leqgislation with respect to notaries public.

"Entity." An associ ati on, business trust, corporation,

estate, general partnership, governnent, joint venture

partnership, limted liability conpany, linmted liability

partnership, restricted professional conpany, sole

proprietorship or trust.

"License." A license, permt, certificate, conm SSion or
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regi strati on granted or issued by a |licensing agency that

confers benefits, privileges or rights to the |licensee, permt

hol der or registrant to practice a trade, profession or

occupation or to conduct a business activity within this

Commpnweal t h.

"Li censi ng agency." The Departnent of Revenue, the

Departnent of Labor and | ndustry, the Departnent of

Envi ronnental Protection, the Departnent of Banki ng, the

Departnment of State, the | nsurance Departnment or the

Pennsyl vani a Securities Conm ssi on.

"State tax." Atax liability, including interest, penalty

and additions of a taxpayer, |licensee, enpl oyer or other person

i nposed under this act, the act of Decenber 5, 1936 (2nd

Sp. Sess., 1937 P.L.2897, No.1), known as the Unenpl oynent

Conpensation Law, or 75 Pa.C.S. 8 9014 (relating to coll ection

of unpai d taxes).

"Tax delinquency." The condition by which a State tax, when

delinguent, is subject to collection action by the taxi ng agency

or the O fice of Attorney General and is not subject to a tinely

admi ni strative or judicial appeal, a duly authorized deferred

paynent plan or the jurisdiction of a bankruptcy court.

"Tax identification nunber." A Social Security number or

enpl oyer identificati on nunber.

"Taxi ng agency." The Departnent of Revenue or the Departnent

of Labor and | ndustry.

Section 2903-C. Tax identity infornmation.

(a) GCeneral rule.--An applicant for the grant, renewal or

transfer of a license shall provide to the |licensi ng agency,

other than as provided for in subsection (b), the applicant's or

entity's full nane and tax identificati on nunber.
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(b)) Pennsyl vani a Securities Conm ssion.--An applicant for

the grant, renewal or transfer of a |license i ssued by the

Pennsyl vani a Securities Conmi ssion shall conply with any

requl ati on or order adopted by the Pennsyl vania Securities

Conmmi ssion for the inplenentation of this article.

Section 2904-C. Confidentiality.

(a) GCeneral rule.--Upon the filing of an application with a

i censi ng agency for the grant, renewal or transfer of a

li cense, the applicant wai ves any confidentiality with respect

to State tax i nfornmation regardi ng the applicant in the

possessi on of the taxi ng agency or the Ofice of Attorney

Ceneral, regardl ess of the source of that information, and

consents to the provision of that information to the |icensing

agency by the taxi ng agency and the Ofice of Attorney General.

(b)Y Construction.--For the purpose of this section,

i censi ng agenci es shall be deened to be perform ng an offici al

t ax pur pose pursuant to the provisions of section 731 of the act

of April 9, 1929 (P.L.343, No.176), known as The Fiscal Code.

Secti on 2905-C. Request of tax status.

Upon recei pt of an application for the grant, renewal or

transfer of a license, the licensing agency shall forward the

tax identity i nformati on provi ded by the applicant under secti on

2903-C (relating to tax identity infornmation) to the departnent,

the O fice of Attorney CGeneral and the Departnent of Labor and

I ndustry to determ ne the tax status of the applicant or

| i censee. The taxing agency and the Ofice of Attorney General

may use reasonabl e paraneters in determ ni ng whet her an

applicant has filed required State tax reports or paid State tax

due. If there is a tax delinquency or a required report has not

been filed, the taxi ng agency nay i ssue a notice to the
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i censi ng agency and to the |icensee or applicant as provided in

section 2907-C (relating to notice requirenents) specifying that

the applicant or |licensee has not filed a required return or

paid a State tax.

Section 2906-C. W thholding of |icense.

Notwi t hstanding any |law to the contrary, a |license

application shall be deened i nconplete and a |icensi ng agency

shal|l not approve any application for grant, renewal or transfer

of any license if a notice of tax delinguency is issued. As a

condition of licensure or continued |licensure, unless otherw se

provided in section 2912-C (relating to exception for conti nued

li censure only) an applicant or |licensee shall cure any tax

del i nguency identified by a taxing agency by filing the

appropri ate report, paying the appropriate tax or entering into

an agreenent with the taxi ng agency for a periodi c paynent pl an

prior to obtaining a license or renewal froma |icensing agency.

Secti on 2907-C. Noti ce requirenents.

Notice to a |licensee or applicant for |license or transfer of

li cense shall be as foll ows:

(1) Prior to the i ssuance of an order denyi ng or

suspending a license or refusing to renew a |license the

appli cabl e taxi ng agency shall provide notice to the

applicant or |licensee that specifies:

(i) Any reports which nust be filed and any anpunts

(ii) How, when and where the notice can be

(iii) Were paynent nmay be nade in order to cure the

tax del i nquency or whom the individual may contact to

attenpt to establish a paynent pl an.
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(iv) That the sole grounds for contesting the notice

are limted to m staken identity of the |icensee.

(v) That an order to deny an application for |icense

or to deny transfer of the |license or to automatically

suspend the license will be issued by the |licensing

agency 60 days after the i ssuance of the notice, unless

the delinquent report is filed, the State tax is paid or

a paynent plan is approved by the applicabl e taxing

agency.

(vi) The appropriate procedures and tine

requi renents for requesting a hearing to which the

applicant or licensee may ot herwi se be entitl ed under the

i censi ng agency.

(vii) That further challenge following a |icense

suspension as a result of failure to cure a tax

del i nguency shall require the applicant to post a bond as

set forth under section 2909-C (relating to bond

requi renent on appeal).

(2) Any agreenent providing for a periodic paynent pl an

entered i nto between the taxi ng agency and the applicant or

li censee shall specify that failure to conply with the

schedul e of paynents may result in the i nmedi ate suspensi on,

nonrenewal or denial of the |license without further right to

(3) To contest the notice or obtain a periodi c paynent

plan, the |icensee or applicant nust contact the applicabl e

t axi ng agency not |ater than 20 days after issuance of the

noti ce. The grounds for contesting shall be limted to

m staken identity. |If, as determ ned by the taxing agency, a

m st ake has occurred, the notice provided to the |licensing
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1 agency under section 2905-C (relating to request of tax

2 status) shall be nodified accordingly within 20 days of the
3 appropriate taxing agency being contact ed.

4 (4) Any tax liability which has becone final shall not

5 be subject to collateral attack in a proceeding by a

6 | i censing _agency.

7 Section 2908-C.  Penalty for nonconpliance.

8 A person that practices a trade, profession or occupation or
9 conducts a business activity without a license under this

10 section conmits a m sdeneanor. The penalty inposed under this
11 section shall be in addition to any other penalty inposed by

12 law._

13 Section 2909-C.  Bond requirenent on appeal.

14 If an applicant or |icensee challenges any adverse action on
15 a license application or renewal as a result of failure to cure
16 a_tax delinquency by appealing the natter to the Commonweal th
17 Court, the applicant shall post a bond with the court in the

18 anount of 120%of the liability at issue.

19 Section 2910-C._ Ongoi ng _enforcenent.
20 If, during the effective period of any license, the |licensee
21 fails tofile any required State tax report, fails to pay any
22 collectible State tax due or defaults in a deferred paynent
23 plan, the taxing agency or the Ofice of Attorney General, after
24 conplying with section 2907-C (relating to notice requirenents),
25 may notify the licensing agency which shall suspend or not renew
26 any license issued to the Iicensee. Notw thstanding the
27 provisions of any other statute, the |icense suspension or
28 nonrenewal shall be for an indefinite period of tine and shal
29 remain in effect until the licensee files the required reports,

30 pays the State tax due or cures the deferred paynent pl an
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defaul t.

Section 2911-C. Stay of process.

The appropriate taxi ng agency nay stay the process for

suspensi on, nonrenewal or denial beyond the notice period

specified in section 2907-C(1)(v)(relating to notice

requi renents) if additional tine is required for it to process a

case or reach a paynent plan with the |icensee. The taxing

agency shall notify the |licensing agency of the intent to stay

t he suspensi on, nonrenewal or denial at |east five working days

before the notice peri od has expired.

Secti on 2912-C. Excepti on for continued |icensure only.

A licensing agency nay make a determ nation that a |license i s

vital to prevent an imedi ate threat to the health, safety and

wel fare of the public. The licensing agency shall notify the

appli cabl e taxi ng agency of the deternmination. If this

deternmination is nade, then notw thstandi ng the requirenents of

this article, the |licensing agency may use its discretion to

renew a license or to refrain fromsuspending a |icense but nay

not grant a license to a new applicant until the applicant files

the required reports, pays the State tax due or cures the

deferred paynent plan default.

Section 33. Section 3003.1 of the act is repeal ed.

Section 34. Section 3003.2(b) and (i) of the act, anended
June 29, 2002 (P.L.559, No.89) and Decenber 23, 2003 (P.L. 250,
No. 46), are anended to read:

Section 3003.2. Estimated Tax.--* * *

(b) The followi ng words, terns and phrases when used in this
section and section 3003.3 shall have the follow ng neanings
ascribed to them

(1) "Estimated tax." Estimated corporate net incone tax,
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estimated capital stock and franchi se tax, estinmated nutual
thrift institution tax, estimted insurance prem uns tax,
estimated gross receipts tax or estinmated public utility realty
sur char ge.

(2) "Estimated corporate net incone tax." The anount which
the corporation estimtes as the anount of tax inposed by
section 402 of Article IV for the taxable year.

(3) "Estimated capital stock and franchise tax."” The anmount
whi ch the corporation estinmates as the anmount of tax inposed by
section 602 of Article VI for the taxable year.

(4) "Estimated nutual thrift institution tax.”™ The anount
which the institution estinmates as the anmount of tax inposed by
section 1502 of Article XV for the taxable year.

(4.1) "Estimated insurance premuns tax." The anount which
t he i nsurance conpany estimtes as the amount of tax inposed by
section 902 of Article I X for the taxabl e year.

(4.2) "Estimated gross receipts tax." The anmount which the
t axpayer estimtes as the amobunt of tax inposed by section 1101
of Article XI for the taxable year.

(4.3) "Person."™ Any natural person, association, fiduciary,
partnership, corporation or other entity, including the
Commonweal th, its political subdivisions and instrunmentalities
and public authorities. Wienever used in any clause prescribing
and i nposing a penalty or inposing a fine or inprisonnment, or
both, the term "person,” as applied to an association, shal
i nclude the nmenbers thereof and, as applied to a corporation,
the officers thereof.

(4.4) "Safe harbor base year." The taxpayer's second
precedi ng taxable year. If the second preceding taxable year is

| ess than twel ve nonths, then the "safe harbor base year" shal
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nmean the taxpayer's annualized second preceding taxable year. |If
t he taxpayer has filed only one previous report, the "safe
har bor base year" shall nmean the first preceding taxable year
If the first preceding taxable year is | ess than twel ve nonths,
then the "safe harbor base year"” shall nean the taxpayer's
annual i zed first preceding taxabl e year.
(4.5) "Estimated public utility realty surcharge.” The
anount which the taxpayer estimtes as the amount of surcharge
i nposed by section 1111-A of Article XI-A for the taxable year.
(5) "Taxpayer." Any person required to pay a tax inposed by
Article IV, VI, I X X or XV of this act.

(6) "Total tax." The total tax liability of the taxpayer

for the tax period including the tax reported by the taxpayer

and settled, resettled or assessed by the departnent.

* * %

(i) \Wenever the anmount shown as due on the annual report,
including any [settlenment] assessnent of the [annual report] tax
period, is |less than the anobunt paid to the departnent on
account of that amount under this article, the departnent shal
enter a credit in the anmount of the difference to the account of
t he taxpayer, which credit shall be i mrediately subject to
appl i cation, assignnment or refund, at the request of the
t axpayer under section 1108 of the act of April 9, 1929
(P.L.343, No.176), known as "The Fiscal Code," or at the
initiative of the departnment. If the application, assignnment or
refund of credit under this subsection results in an
under paynent of the tax due upon [settlenent or resettlenent]
assessnent, interest shall be calculated on the anobunt of the

under paynent fromthe date credit was applied, assigned or

r ef unded.
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Section 35. Section 3003.3 of the act, anmended May 7, 1997
(P.L.85, No.7) and Decenber 23, 2003 (P.L.250, No.46), is
amended to read:

Section 3003.3. Underpaynent of Estimated Tax.--(a) |In case
of any underpaynent of an installment of estimated tax by a
t axpayer, there shall be inposed interest for the taxable year
in an anount determ ned at the annual rate as provided by |aw
upon the anmount of the underpaynent for the period of the
under paynent, except that, in case of any substanti al
under paynent of estinmated tax by a taxpayer, such interest for
t he taxabl e year shall be inposed in an anount determ ned at one
hundred twenty per cent of the annual rate as provided by |aw
upon the entire underpaynent for the period of the substanti al
under paynent. For the purpose of this subsection, a substanti al
under paynent shall be deened to exist for any period during
whi ch the anount of the underpaynent equals or exceeds twenty-
five per cent of the cunul ative anmount of installnments of
estimated tax which would be required to be paid if the
estimated tax were equal to the amobunt as determined in
subsection (b)(1).

(b) (1) For purposes of this section, the anmount of the
under paynent, if any, shall be the excess of:

(1) the cunul ative anmount of installnments which woul d be
required to be paid as of each installnent date as defined in
section 3003.2(c) if the estimated tax were equal to ninety per
cent of the tax shown on the report for the taxable year, except
that, if the [settled tax or, if the tax is resettled, the
resettled] total tax exceeds the tax shown on the report by ten
per cent or nore, the anmount of the underpaynent shall be based

on ninety per cent of the anpbunt of [such settled or resettled]
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the total tax; over

(1i) the cumul ative anount of installnents paid on or before
the | ast date prescribed for paynent.

(2) If the [settled or resettled tax is used in calcul ating

t he amount of underpaynent, the anmount of tax as settled or

resettled shall be utilized in determning] total tax is

revised, the anount of underpaynent shall be recal cul ated

wi thout the necessity of the filing of any petition by the
departnment or by the taxpayer.

(c) The period of the underpaynent shall run fromthe date
the installment was required to be paid to whichever of the
followng dates is the earlier:

(1) The fifteenth day of the fourth nonth follow ng the
cl ose of the taxable year.

(2) Wth respect to any portion of the underpaynent, the
date on which such portion is paid.

(d) Notw thstanding the provisions of the preceding

subsections, other than as set forth in subsection (d.1),

interest with respect to any underpaynent of any installnment of
estimated tax shall not be inposed if the total anpunt of al
paynents of estimated tax nmade on or before the | ast date
prescri bed for the paynent of such install nent equal s or exceeds
t he amount which woul d have been required to be paid on or
before such date if the estimated tax were an anmount equal to
the tax conputed at the rates applicable to the taxable year,

i ncluding any m ni numtax inposed, but otherw se on the basis of
the facts shown on the report of the taxpayer for, and the | aw
applicable to, the safe harbor base year, adjusted for any
changes to sections 401, 601, 602 and 1101 enacted for the

taxabl e year, if a report showing a liability for tax was fil ed
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1 by the taxpayer for the safe harbor base year. If the total

2 amount of all paynments of estimated tax made on or before the

3 last date prescribed for the paynent of such installnment does

4 not equal or exceed the anpbunt required to be paid per the

5 preceding sentence, but such amobunt is paid after the date the
6 installnment was required to be paid, then the period of

7 underpaynent shall run fromthe date the installnment was

8 required to be paid to the date the anpbunt required to be paid
9 per the preceding sentence is paid. Provided, that if the

10 [settled] total tax for the safe harbor base year exceeds the

11 tax shown on such report by ten per cent or nore, the [settl ed]
12 total tax adjusted to reflect the current tax rate shall be used
13 for purposes of this subsection. [, except that, if the settled
14 tax is subsequently resettled, the anbunt of tax as resettled

15 shall be utilized in the application of this subsection w thout
16 the necessity of the filing of any petition by the departnment or
17 by the taxpayer.] In the event that the [settled or resettl ed]
18 total tax for the safe harbor base year exceeds the tax shown on
19 the report by ten per cent or nore, interest resulting fromthe
20 wutilization of such [settled or resettled] total tax in the
21 application of the provisions of this subsection shall not be
22 inposed if, within forty-five days of the mailing date of [such
23 settlenent or resettlenent] each assessnent, paynents are nade
24 such that the total anount of all paynments of estimted tax
25 equal s or exceeds the anpunt which would have been required to
26 be paid on or before such date if the estimated tax were an
27 anount equal to such [settled or resettled] total tax adjusted
28 to reflect the current tax rate. In any case in which the
29 taxable year for which an underpaynent of estimted tax nmay

30 exist is a short taxable year, in determ ning the tax shown on
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the report or the [settled or resettled] total tax for the safe
har bor base year, the tax will be reduced by multiplying it by
the ratio of the nunber of installnment paynents made in the
short taxable year to the nunber of installnent paynents
required to be made for the full taxable year.

(d.1) (1) Notwi thstanding the provisions of subsections

(a), (b) and (c), interest with respect to any under paynent of

any install nent of estinated corporate net incone tax for any

tax year that beqgins in year 2007 or 2008 shall not be inposed

if the total anpunt of all paynents of estinated corporate net

i ncone tax nade on or before the | ast date prescri bed for the

paynent of such install nent equals or exceeds the anount which

woul d have been required to be paid on or before such date if

the estimated tax were an anmount equal to the tax shown on the

report of the taxpayer for the safe harbor base year, if a

report showing a liability for tax was filed by the taxpayer for

t he saf e harbor base year

(2) |If the total amount of all paynments of estimted tax

made on or before the | ast date prescri bed for the paynent of

such install nent does not equal or exceed the anpbunt required to

be pai d under paragraph (1), but such anobunt is paid after the

date the install nent was required to be paid, then the period of

under paynent shall run fromthe date the i nstall nent was

required to be paid to the date the anount required to be paid

under paragraph (1) is paid.

(3) If the total tax for the safe harbor base year exceeds

the tax shown on such report by ten per cent or nore, the total

tax shall be used for purposes of this subsection. In the event

that the total tax for the safe harbor base year exceeds the tax

shown on the report by ten per cent or nore, interest resulting
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fromthe utilization of the total tax in the application of the

provi sions of this subsection shall not be inposed if, within

forty-five days of the mailing date of a notice fromthe

departnent increasing the total tax, paynents are nade such that

the total amount of all paynments of estimated tax equal s or

exceeds the amount whi ch woul d have been required to be paid on

or before such date if the estimated tax were an anount equal to

the total tax.

(4) |In any case in which the taxable year for which an

under paynent of estinmated tax may exist is a short taxable year,

in deternmining the tax shown on the report or the total tax for

the safe harbor base year, the tax shall be reduced by

multiplying it by the ratio of the nunber of install nent

paynents nade in the short taxable year to the nunber of

instal |l nent paynents required to be nade for the full taxable

year.

(d.2) (1) |If there is a substantial underpaynent, as

defined in subsection (a), of any install nent of estinated

corporate net incone tax or estimated capital stock/franchise

tax for any taxable year beginning in 2007 or 2008, there shal

be i nposed additional interest in an anount determ ned at one

hundred twenty per cent of the annual rate as provided by | aw

upon the entire underpaynent for the period of the substanti al

under paynent .

(2) The additional interest inposed by this subsection is in

addition to any other interest inmposed on underpaynments by this

section.
Section 36. Sections 3003.5(a) and 3003.6 of the act, added
June 16, 1994 (P.L.279, No.48), are anended to read:

Section 3003.5. Refund Petitions.--(a) Effective January 1,
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1995, petitions for refund of taxes, penalties, fines, additions
and ot her noneys collected by the Departnent of Revenue except
those clains for refunds of liquid fuels taxes paid by political
subdi vi sions, farners, nonpublic schools not operated for
profit, volunteer fire conpanies, volunteer rescue squads,

vol unt eer anbul ance services, users of liquid fuel in propeller-
driven aircraft or engi nes and agenci es of the Federal
Governnent and of the Commonweal th and the Boat Fund of the
Pennsyl vani a Fi sh and Boat Comm ssion shall be heard and

determ ned by the Departnment of Revenue as provided in the act
of April 9, 1929 (P.L.343, No.176), known as "The Fiscal Code,"

and the Departnent of Revenue shall thereafter have, except as

set forth in Article XXVII, the powers and duties formerly

granted to the Board of Finance and Revenue with respect to such
refunds. Also effective January 1, 1995, the Board of Finance
and Revenue shall no | onger have the power and duty to hear and
determ ne any petition for refund of taxes, penalties, fines,
addi tions or other noneys collected by the Departnent of
Revenue, except that thereafter the board nay either hear and
determ ne any such petitions filed with it prior to January 1,
1995, or it may transfer such petitions to the Departnent of
Revenue.

* %k

Section 3003.6. Tinely Filing.--A taxpayer shall be deened
to have tinely filed a [petition for resettlenent, a] petition
for reassessnent[, a petition for redeterm nation] or any other
protest relating to the assessnment of tax or any other nmatter
relating to any tax inposed by this act if the letter
transmtting the petition is received by the Departnent of

Revenue or is postmarked by the United States Postal Service on
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or prior to the final day on which the petition is required to
be fil ed.
Section 37. The act is anended by adding a section to read:

Secti on 3003.16. Assessnents to be Made by Departnent of

Revenue.--(a) Parts IV, V., VI and VI|I of Article IV shall apply

to:

(1) The tax inposed by the act of May 23, 1945 (P.L. 893,

No. 360), known as the "Co-operative Agricultural Associ ation

Corporate Net |Incone Tax Act." The reference to petition for

resettlenent in section 4 of the "Co-operative Agricul tural

Associ ati on Corporate Net | ncone Tax Act" shall be interpreted

as petition for reassessnent.

(2) The State adm ssions tax and the pari-nutuel wagering

tax i nposed by sections 208 and 222 of the act of Decenber 17,

1981 (P.L.435, No.135), known as the "Race Horse I ndustry Reform

(3) Al taxes, fees, additions, bonuses, costs, penalties or

charges coll ected by the Departnment of Revenue either:

(i) subject to settlenent or determ nati on by the Depart nent

of Revenue prior to the effective date of this section; or

(ii) for which no other nethod for the establishment of the

unpai d or unreported liability to be collected by the departnent

is provided by | aw.

(b)Y The powers conferred upon the Departnent of Revenue by

this section shall be in addition to, but not exclusive of, any

powers heretofore or hereafter conferred upon the departnent by

| aw.

(c) This section shall not apply to the foll ow ng:

(1) The procedure for coll ection of noneys due the

Commpnweal th by county or city officers as provided by Article
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| X of the act of April 9, 1929 (P.L.343, No.176), known as "The

Fi scal Code."

(2) The taxes inposed by 75 Pa.C.S. Chs. 90 (relating to

liquid fuels and fuels tax), 95 (relating to taxes for hi ghway

mai nt enance and construction) and 96 (relating to notor carriers

Section 38. The anendnent of sections 301 and 303 of the act
shall not be construed to extend the Iimtations of sections 348
and 3003.1 of the act.

Section 39. (a) Sections 6, 7, 8 and 9 of the act of My
23, 1945 (P.L.893, No.360), known as the Co-operative
Agricul tural Association Corporate Net Income Tax Act, are
r epeal ed.

(b) Al other acts and parts of acts are repeal ed i nsofar as
they are inconsistent with this act.

Section 40. This act shall apply as foll ows:

(1) The addition of Articles XXVII and XXVIIIl of the act
shall apply to all decisions and orders of the Departnent of
Revenue muil ed after Decenber 31, 2006, regarding a petition
for reassessnment, redeterm nation, resettlenent or refund.

(2) Except as set forth in paragraph (3), the amendnent
or addition of sections 301(a), (d), (h.1), (h.2), (h.3), (q)
and (s.3) and 303(a.4), (a.5) and (a.6) of the act shal
apply to taxabl e years begi nning after Decenber 31, 2002.

(3) References to section 409A(a)(2), (3) and (4) of the
I nternal Revenue Code of 1986 (Public Law 99-514, 26 U S.C. 8§
409A(a)(2), (3) and (4)) in sections 301 and 303 of the act
shall apply to taxable years begi nning after Decenber 31,
2004.

(4) The anmendnent or addition of the foll ow ng
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1 provi sions shall apply to taxable years beginning after

2 Decenber 31, 2006:

3 (i) Section 401(3)1(a) and (b), 2 and 4(c)(5), (7),
4 (8), (9), (10), (11) and (12) of the act.

5 (i1i) Section 402(b) of the act.

6 (i) Section 403 of the act.

7 (iv) Section 406 of the act.

8 (v) Section 407.1 of the act.

9 (vi) Section 407.2 of the act.

10 (vii) Section 407.3 of the act.

11 (viii) Section 407.4 of the act.

12 (ix) Section 408(b) of the act.

13 (x) Section 408.1 of the act.

14 (xi) Section 408.2 of the act.

15 (xii) Section 1101(e) of the act.

16 (xiii) Section 1502(f) of the act.

17 (xiv) Section 3003.2(b) and (i) of the act.

18 (xv) Section 3003.3 of the act.

19 (xvi) Section 3003.6 of the act.
20 (xvii) Section 3003.16 of the act.
21 (5) The repeal under section 39(a) of this act shal
22 apply to taxabl e years begi nning on or after January 1, 2007.
23 Section 41. This act shall take effect as follows:
24 (1) The addition of Article Ill Pt. VII-B of the act
25 shall take effect January 1, 2006.
26 (2) The addition of Article XXVIIl of the act shall take
27 effect July 1, 2006.
28 (3) The anmendnent, addition or repeal of the follow ng
29 provi sions shall take effect January 1, 2007:
30 (1) Section 230 of the act.
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1 (ii) Section 232 of the act.

2 (i) Section 234 of the act.

3 (iv) Section 247.1 of the act.

4 (v) Section 250 of the act.

5 (vi) Section 251 of the act.

6 (vii) Section 252 of the act.

7 (viii) Section 253 of the act.

8 (ix) Section 254 of the act.

9 (x) Section 256 of the act.

10 (xi) Section 338 of the act.

11 (xii) Section 339 of the act.

12 (xiii) Section 340 of the act.

13 (xiv) Section 341 of the act.

14 (xv) Section 350 of the act.

15 (xvi) Section 1111-C of the act.
16 (xvii) Section 1112-C of the act.
17 (xviii) Section 1113-C of the act.
18 (xix) Section 2005 of the act.

19 (xx) Section 2009 of the act.
20 (xxi) Section 2181 of the act.
21 (xxii) Article XXVI1 of the act.
22 (xxiii) Section 3003.1 of the act.
23 (xxiv) Section 3003.5 of the act.
24 (xxv) Section 39(a) of this act.
25 (6) The remainder of this act shall take effect July 1,
26 2005, or imredi ately, whichever is later.
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