PRI OR PRI NTER S NOS. 1002, 1170, 1361 PRINTER S NO. 1389

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 815 %%

| NTRODUCED BY D. WHI TE, KUKOVI CH, STACK, STOUT, MOVERY, NADI GAN,
VENGER, ROBBINS, ORI E, ERI CKSON, CORNMAN, RAFFERTY,
C. WLLIAMS AND THOVWPSON, JUNE 18, 2003

AS AVENDED ON SECOND CONSI DERATI ON, FEBRUARY 9, 2004

OCO~NOUITARWNE

AN ACT

Amendi ng the act of May 17, 1921 (P.L.789, No.285), entitled, as
anended, "An act relating to insurance; establishing an
i nsurance departnent; and anendi ng, revising, and
consolidating the law relating to the |icensing,
qual i fication, regulation, exam nation, suspension, and
di ssol ution of insurance conpanies, Lloyds associations,
reci procal and inter-insurance exchanges, and certain
societies and orders, the exam nation and regulation of fire
i nsurance rating bureaus, and the |icensing and regul ati on of
i nsurance agents and brokers; the service of |egal process
upon foreign insurance conpani es, associ ations or exchanges;
provi di ng penalties, and repealing existing | aws," providing
for policyholder collateral, for deductible reinbursenents
and for other policyhol der obligations.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The act of May 17, 1921 (P.L.789, No.285), known
as The I nsurance Departnent Act of 1921, is anended by adding a
section to read:

Secti on 523. 1. Pol i cyhol der Col | ateral, Deducti bl e

Rei mbur senents and O her Policyhol der Obligations.--(a) Any

collateral held by, for the benefit of or assigned to the

i nsurer or subsequently to the receiver in order to secure the




© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

obligations of a policyhol der under a deducti bl e agreenent shal

not be considered an asset of the estate and shall be nmi ntai ned

and adni ni stered by the receiver as provided in this section,

notw t hst andi ng any other provision of |law or contract to the

(b)Y If the collateral is being held by, for the benefit of

or assigned to the insurer or subsequently to the receiver to

secure obligati ons under a deducti ble agreenment with a

pol i cyhol der, subject to the provisions of this section, the

collateral shall be used to secure the policyholder's obligation

to fund or reinburse clains paynent within the agreed deducti bl e

(c) If aclaimthat is subject to a deducti bl e agreenent and

secured by collateral is not covered by any guaranty associ ati on

and the policyholder is unwilling or unable to take over the

handl i ng and paynent of the non-covered clains, the receiver

shal | adjust and pay the non-covered clains utilizing the

collateral but only to the extent the avail able coll ateral,

after allocation under subsection (d), is sufficient to pay al

out st andi ng and antici pated clainms. A clai magainst the

collateral by a third-party claimant is not a cl ai magai nst the

i nsolvent insurer's estate for the purposes of rel easing the

poli cyhol der to the extent of applicable policy coverage. |If the

collateral is exhausted and the insured is not able to provide

funds to pay the remaining clains within the deducti ble after

all collection nmeans agai nst the i nsured have been exhausted,

the receiver's obligation to pay such clains fromthe coll atera

term nates and the remni ning clains shall be clains against the

insurer's estate subject to conplying with other provisions of

this article for the filing and all owance of clains. Wen the
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i qui dator determ nes the collateral provided by the insured is

insufficient to pay all additional and antici pated cl ai ns

agai nst the insured, the liquidator may file a plan for

equi tably allocating the coll ateral anpng cl ai rants of the

i nsured whi ch provided the collateral, subject to court

(d) To the extent that the receiver is holding collateral

provi ded by a policyholder that was obtai ned to secure a

deducti bl e agreenent and to secure other obligati ons of the

policyholder to pay the insurer directly or indirectly anpunts

that will becone assets of the estate, such as rei nsurance

obli gati ons under a captive rei nsurance program or pren um

obligati ons under a retrospectively rated i nsurance policy where

the prem um due i s subject to adjustnent based upon actual | oss

experi ence, the receiver shall equitably allocate the coll ateral

anong such obligati ons and adm ni ster the coll ateral all ocated

to the deducti bl e agreenent pursuant to this section. Wth

respect to the collateral allocated to obligati ons under the

deducti bl e agreenent, if the coll ateral secured rei nbursenent

obligations are under nore than one line of insurance, then the

collateral shall be equitably all ocated anbng the various |ines

based upon the estimated ulti mate exposure within the deductibl e

anount for each line. The receiver shall informthe quaranty

associ ati ons of the nethod and details of all the foreqgoing

al | ocati ons.

(e) Reqgardless of whether there is collateral, if the

i nsurer has contractually agreed to all ow the policyhol der to

fund its own clainse within the deducti bl e anbunt pursuant to a

deducti bl e agreenent, either through the policyhol der's own

admi ni stration of its clains or through the policyhol der
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providing funds directly to a third party admn ni strator who

admi ni sters the clains, the receiver shall allow such fundi ng

arrangenent to conti nue and, where applicable, will enforce such

arrangenents to the full est extent possible. The fundi ng of such

clains by the policyholder within the deducti ble anount will act

as a bar to a claimfor such amount in the |i quidation

proceedi ng i ncludi ng, but not limted to, a claimby the

policyholder or the third party claimant. The funding w ||

exti ngui sh both the obligation, if any, of any guaranty

associ ation to pay such clains within the deducti bl e anobunt, as

well as the obligation, if any, of the policyholder or the

third-party adnministrator to rei nburse the guaranty associ ati on

No charge of any kind shall be nmade agai nst a guaranty

associ ation on the basis of the policyhol der fundi ng of clains

paynent nade pursuant to the nechani smset forth in this

subsecti on.

(f) (1) |If the insurer has not contractually agreed to all ow

the policyholder to fund its own clains within the deductibl e

anount, to the extent a guaranty association is required by

applicable State law to pay any clains for which the insurer

woul d have been entitled to rei nbursenent fromthe policyhol der

under the terns of the deductible agreenent and to the extent

the cl ains have not been paid by the policyholder or by a third

party, the receiver shall pronptly bill the policyhol der for

such rei nbursenent and the policyholder will be obligated to pay

such anpunt to the receiver for the benefit of the guaranty

associ ati ons who paid such clainms. Neither the insolvency of the

insurer, nor its inability to performany of its obligations

under the deducti bl e agreenent, shall be a defense to the

pol i cyhol der's rei nbursenents obligati on under the deducti bl e
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1 agreenent. Wen the policyholder reinbursenents are coll ected,
2 the receiver shall pronptly reinburse such guaranty association
3 for clains paid that were subject to the deductible. If the

4 policyholder fails to pay the anbunts due within sixty days

5 after such bill for such reinbursenents is due, the receiver

6 shall use the collateral to the extent necessary to reinburse

7 the guaranty association, and, at the sanme tine, nay pursue

8 other collections efforts against the policyholder. If the

9 policyholder reinbursenents are not collected due to the

10 reduction in such reinbursenents as provided in paragraph (2),
11 the receiver shall nonethel ess rei nburse such guaranty

12 association as if such reinbursenents had been collected. The
13 receiver will obtain funds to reinburse a guaranty association
14 claimaffected by paragraph (2) by subtracting fromfunds

15 collected by the receiver for other policyholder claim

16 reinbursenents under this paragraph anmounts sufficient to

17 reinburse the guaranty association affected by the application
18 of paragraph (2). Subtraction of funds shall be nade agai nst al
19 guaranty associations, including the guaranty association
20 affected by paragraph (2) on the basis of the ratio stated in
21 paragraph (3). If nore than one guaranty association has a claim
22 against the sane collateral and the available collateral, after
23 allocation under subsection (d), along with billing and
24 collection efforts, are together insufficient to pay each
25 quaranty association in full, then the receiver will prorate
26 paynents to each guaranty associ ation based upon the proportion
27 of the anount of clains each guaranty association has paid bears
28 to the total of all clains paid by such guaranty associations.
29 (2) The obligation of a policyholder arising solely froma

30 deductible agreenent to rei mburse the recei ver for the benefit
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of one or nobre quaranty associ ati ons under paragraph (1) for

| osses paid by one or nore guaranty associ ati ons shall be

reduced by the amount of prem um paid by or on behalf of the

pol i cyhol der for one or nore policies i ssued by a wholly owned

affiliate or subsidiary of the insurer, which affiliate or

subsidiary was either |licensed to do business in this

Commpnweal th or was an eligible surplus |lines insurer under

Article XVI of the act of May 17, 1921 (P.L.682, No.284), known

as "The | nsurance Conpany Law of 1921.," at the tine of the

i ssuance of such policies, where such policies were purchased to

fund the policyholder's obligation to rei nburse the i nsurer for

deducti bl es under the deducti bl e agreenent, but in no event

shall the reduction in liability be |l ess than ninety per centum

of the total premiuns paid to the insurer and such affiliate or

subsidiary for such policies and coverage provi ded under the

rel ated deducti bl e agreenent, provided that the policyholder's

rei nbursenent obligation shall be reduced only if: (i) the

wholly owned affiliate or subsidiary was nerged into the insurer

that was a party to the deducti bl e agreenent before the entry of

a liqguidation order against the insurer; (ii) the nerger was

approved by the conmissioner; and (iii) the nerger took pl ace

before the enactnent of this section.

(3) The reduction as a result of paragraph (2) in the anount

of deducti bl e rei nbursenents that one or nore guaranty

associ ati ons woul d have been entitled to claimfroma

pol i cyhol der of the insurer under paraqgraph (1) shall be

all ocated by the receiver pursuant to this paragraph prorata

anong all gquaranty associ ati ons recei vi ng deducti bl e

rei nbursenents under paragraph (1). The pro rata all ocation

anong guaranty associ ati ons shall be based upon the ratio of:
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(i) clains paid and to be paid as esti nated by each quaranty

association that are referred to in paragraph (1) to (ii) the

total anpount of clains paid and to be paid estinmated by all the

guar anty associ ations that are referred to in paragraph (1).

Anmpunts used for the pro rata all ocation shall be determ ned

after giving effect to the provisions referred to in subsection

(i) relating to i nsured net worth.

(4) Any claimof the policyhol der under one or nore policies

i ssued by the affiliate or subsidiary as descri bed i n paragraph

(2) is hereby wai ved except for those clains under policies that

are not paid by a quaranty associ ati on as a covered cl ai mor

anounts the policyhol der has rei nbursed a guaranty associ ati on

under Article XVIII of "The | nsurance Conpany Law of 1921" or

simlar laws in other states.

(g) Receiver's duties and powers:

(1) The receiver is entitled to deduct fromrei nbursenents

owed to guaranty associ ations or collateral to be returned to a

pol i cyhol der reasonabl e actual expenses incurred in fulfilling

the responsibilities under this provision, not to exceed three

per centum of the collateral or the total deductible

rei nbursenents actually coll ected by the receiver.

(2) Wth respect to clai mpaynents nade by any guar anty

associ ations, the receiver shall pronptly provide the guaranty

associ ations with a conpl ete accounti ngq of the receiver's

deductible billing and coll ection activities, including, but not

limted to, copies of the policyholder billings when rendered,

the rei nbursenents coll ected, the avail abl e anounts and use of

collateral for each account, and any proration of paynents when

it occurs. The receiver's costs of accounting shall be included

wi th expenses referred to under this subsecti on and, together
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with other reasonabl e actual expenses, be subject to the overal

limt called for by this subsection. |If the receiver fails to

make a qgood faith effort within one hundred twenty days of

recei pt of clains paynent reports to collect reinbursenents due

froma policyholder under a deducti bl e agreenent based on cl ai m

paynents nade by one or npbre guaranty associ ations, then after

such one hundred twenty day peri od such guaranty associ ati ons

may pursue collection fromthe policyholders directly on the

sane basis as the receiver, and with the sanme ri ghts and

renedies, and will report any anpunts so coll ected from each

policyholder to the receiver. To the extent that guaranty

associ ations pay clainse within the deducti bl e anbunt, but are

not rei nbursed by either the recei ver under this secti on or by

pol i cyhol der paynents from the guaranty associ ati on's own

collection efforts, the guaranty associ ati on shall have a claim

in the insolvent insurer's estate for such unrei nbursed cl ai ns

(3) The receiver shall periodically adjust the coll ateral

being held while the clains subject to the deducti bl e agreenent

are run off, provided that adequate collateral is nmaintained to

secure the entire estimated ultinate obligati on of the

pol i cyhol der plus a reasonabl e safety factor, and the receiver

shall not be required to adjust the collateral nore than once a

vear. The quaranty associ ati ons and the policyhol der shall be

infornmed of all such collateral reviews, including, but not

limted to, the basis for the adjustnent. Once all clains

covered by the coll ateral have been paid and the receiver is

satisfied that no new clainms can be presented, the receiver wll

rel ease any renmni ning collateral to the policyhol der.

(h) The Commonweal th Court shall have jurisdiction to
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resol ve di sputes arising under this section.

(i) Nothing in this sectionis intended to limt or

adversely affect any right the guaranty associ ati ons nmay have

under applicable State |law to obtain rei nbursenent fromcertain

cl asses of policyholders for clains paynents nmade by such

guar anty associ ati ons under policies of the insol vent insurer,

or for rel ated expenses the guaranty associ ati ons i ncur.

(j) This provision will apply to all delinquency proceedi ngs

whi ch are open and pending as of the effective date of this

(k) For purposes of this section, the term "deducti bl e

agreenent" shall include any conbi nati on of one or nore

policies, endorsenents, contracts or security agreenents whi ch

provide for the policyholder to bear the risk of loss within a

speci fi ed anount per each clai mor occurrence covered under a

policy of insurance and nay be subject to aggregate linmt of

pol i cyhol der rei nbursenent obligati ons AS SET FORTH | N AN

ENDORSEMENT TO A POLICY OR I N A PROGRAM ACREEMENT. This section

shall not apply to first party clains, or to clains funded by a

guar anty associ ati on net of the deducti bl e unl ess subsection (e€)

applies. The term "non-covered cl ai ns" shall nean a cl ai mthat

is subject to a deducti bl e agreenent, nay be secured by

collateral and is not covered by a quaranty associ ati on.

Section 2. This act shall take effect imediately.

F5L40JAM 20030S0815B1389 - 9 -



