PRI OR PRI NTER S NOS. 802, 1394 PRINTER S NO. 1461

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 705 5

| NTRODUCED BY CORMAN, WONDERLI NG, C. WLLIAMS, BRI GHTBI LL,
BOSCOLA, HELFRI CK, KI TCHEN, MJSTO, RHOADES, TOWLI NSON,
WOZNI AK AND STACK, MAY 2, 2003

AS AVENDED ON THI RD CONSI DERATI ON, MARCH 22, 2004
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AN ACT
Arending Title 18 (Crinmes and O fenses) of the Pennsylvani a

Consol idated Statutes, further providing for deceptive or

f raudul ent busi ness practi ces.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 4107(a)(8) and (9) and (a.1) of Title 18
of the Pennsylvani a Consolidated Statutes are anended and the
subsection is anmended by addi ng a paragraph and the section is
anmended by addi ng a subsection to read:

8§ 4107. Deceptive or fraudul ent business practices.

(a) Ofense defined.--A person comrits an offense if, in the

course of Dbusiness, he:
* x *
(8) nmakes a false or msleading material statenent to

i nduce an investor to invest in a business venture. The

of fense is conplete when any fal se or m sl eading nateri al

statement is comruni cated to an investor regardl ess of

whet her any investnment is nade. For purposes of grading, the
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"anmount involved" is the anmount or val ue of the investnent
solicited or paid, whichever is greater. As used in this
par agr aph, the follow ng words and phrases shall nean:
"Amount" as used in the definition of "material statenent”
i ncl udes currency val ues and conparative expressions of
val ue, including, but not limted to, percentages or
mul ti pl es. "Business venture" means any venture represented
to an investor as one where he may recei ve conpensation
either fromthe sale of a product, fromthe investnent of
ot her investors or fromany other conmercial enterprise.
"Conpensati on” means anything of value received or to be
received by an investor. "lnvest" neans to pay, give or |end
noney, property, service or other thing of value for the
opportunity to receive conpensation. The term al so incl udes
paynent for the purchase of a product. "Investnment” neans the
noney, property, service or other thing of value paid or
given, or to be paid or given, for the opportunity to receive
conpensation. "lnvestor” neans any natural person,
partnership, corporation, limted liability conmpany, business
trust, other association, governnent entity, estate, trust,
foundation or other entity solicited to invest in a business
venture, regardl ess of whether any investnent is made.
“"Material statement” neans a statenent about any nmatter which
could affect an investor's decision to invest in a business
venture, including, but not limted to, statenments about:
(i) the existence, value, availability or
mar ketabi ity of a product;
(i1i) the nunber of former or current investors, the
amount of their investnments or the amount of their former

or current corrpensation;
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1 (i) the avail able pool or nunber of prospective

2 i nvestors, including those who have not yet been

3 solicited and those who al ready have been solicited but
4 have not yet made an investnent;

5 (iv) representations of future conpensation to be

6 received by investors or prospective investors; or

7 (v) the source of fornmer, current or future

8 conpensation paid or to be paid to investors or

9 prospective investors.

10 "Product” neans a good, a service or other tangible or

11 i ntangi bl e property of any kind; [or]

12 (9) obtains or attenpts to obtain property of another by
13 false or m sl eading representati ons nade through

14 comuni cations conducted in whole or in part by tel ephone

15 i nvol ving the foll ow ng:

16 (i) express or inplied clainms that the person

17 contacted has won or is about to win a prize;

18 (ii) express or inplied clains that the person

19 contacted may be able to recover any |osses suffered in
20 connection with a prize pronotion; or
21 (ti1) express or inplied clainms regarding the val ue
22 of goods or services offered in connection with a prize
23 or a prize pronotion.
24 As used in this paragraph, the term"prize" neans anything of
25 val ue offered or purportedly offered. The term "pri ze
26 pronotion" nmeans an oral or witten express or inplied
27 representation that a person has won, has been selected to
28 receive or may be eligible to receive a prize or purported
29 prize[.]; _or
30 (10) KNOWNGY nekes a false or nisleading statenent in
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1 a privacy policy, published on the Internet _or otherw se

2 distributed or published, regarding the use of personal

3 information submitted by nenbers of the public.

4 (a.1) Gading of offenses.--

5 (1) A violation of this section, except for subsection
6 (a)(10), constitutes:

7 (i) a felony of the third degree if the anobunt

8 i nvol ved exceeds $2, 000;

9 (i1i) a msdenmeanor of the first degree if the anmount
10 involved is $200 or nore but $2,000 or |ess;

11 (ii1) a msdeneanor of the second degree if the

12 amount involved is | ess than $200; or

13 (iv) when the anount involved cannot be

14 satisfactorily ascertained, the offense constitutes a
15 m sdeneanor of the second degr ee.

16 (2) Amounts involved in deceptive or fraudul ent business
17 practices pursuant to one schenme or course of conduct,

18 whet her fromthe sane person or several persons, may be

19 aggregated in determ ning the grade of the offense.
20 (3) Were a person conmits an offense under subsection
21 (a) and the victimof the offense is 60 years of age or
22 ol der, the grading of the offense shall be one grade higher
23 than specified in paragraph (1).
24 (4) An offense under subsection (a)(10) shall be a
25 summmary offense and shall be punishable by a fine not |ess
26 than $50 and not to exceed $500.
27 * x *
28 (d) Exceptions.--Subsection (a)(10) shall not apply to the
29 activities of:
30 (1) Afinancial institution, as defined by section
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509(3) of the Gamm Leach-Bliley Act (Public Law 106-102, 15

U S.C. § 6809(3)) anrd OR requl ati ons adopted by agenci es as

desi gnated by section 504(a) of the G amm Leach-Blil ey Act,

15 U S.C. § 6804(a), subject to Title V (relating to privacy,

t he di scl osure of nonpublic personal information and

fraudul ent access to financial information) of the G amm

Leach-Bliley Act (15 U.S.C. § 6801 et seq.).

(2) A covered entity, as defined by requl ati ons

pronul gated at 45 CF.R Parts 160 (relating to general

admi ni stration requirenents) and 164 (relating to security

and privacy) pursuant to Subtitle F of the Health | nsurance

Portability and Accountability Act of 1996 (Public Law 104-

191, 42 U.S.C. 8§ 1320d et seq.).

(3) A LICENSEE OR PERSON SUBJECT TO 31 PA. CODE CH. 146A

(RELATI NG TO PRI VACY COF CONSUMER FI NANCI AL | NFORVATI ON) OR

146B (RELATI NG TO PRI VACY OF CONSUMER HEALTH | NFORVATI ON)

Section 2. This act shall take effect in 60 days.
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