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AN ACT

Establishing a civil procedure for the involuntary conmm tnent of
sexual |y viol ent predators.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Sexually
Vi ol ent Predators Act.

Section 2. Legislative findings.

The General Assenbly finds that a civil involuntary
comm t ment procedure for the long-termcare and treatnent of
sexual ly violent predators is necessary for the foll ow ng
reasons:

(1) Sexually violent predators generally have

personal ity features which are unanmenabl e to existing nental

illness treatnment nodalities, and those features render them

highly likely to engage in repeat acts of predatory sexual

vi ol ence.
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(2) Sexually violent predators do not have a nental
di sease or defect that renders them appropriate for
i nvoluntary treatnment pursuant to the provisions of the act
of July 9, 1976 (P.L.817, No.143), known as the Mental Health
Procedures Act.

(3) The treatnent nodalities for sexually violent
predators are very different fromthe traditional nodalities
for people appropriate for comm tnment under the Mental Health
Procedures Act.

(4) The involuntary comm tnent procedure provided for in
the Mental Health Procedures Act is inadequate to address the
ri sks sexually violent predators pose to society.

(5) The prognosis for rehabilitating sexually violent
predators in a prison setting is poor.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency with jurisdiction.” An agency which rel eases upon
| awful order or authority a person who is serving a sentence or
termof confinenent, or is otherw se being detained. This term
i ncludes the Departnment of Corrections or a county correctional
facility.

"Mental abnormality.”™ A congenital or acquired condition of
a person that affects the enotional or volitional capacity of
the person in a manner that predi sposes that person to the
commi ssion of crimnal sexual acts to a degree that makes the
person a nenace to the health and safety of other persons.

"Predatory act.” An act directed at a person for the primary

pur pose of victim zation.

20030S0404B0424 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

"Prosecuting attorney."” The district attorney of a county
whi ch prosecutes a case or the Attorney Ceneral, if either the
Attorney Ceneral originally prosecutes a case, or agrees to
handl e a proceedi ng under this act at the request of the
di strict attorney.

"Sexual 'y violent offense.”

(1) Any of the following offenses that is classified as

a felony and involves a victimwho is a mnor:

18 Pa.C.S. 8 2901 (relating to kidnapping) except by
a parent.

18 Pa.C. S. 8§ 5902(a) (relating to prostitution and
rel ated of fenses).

18 Pa.C. S. 8 5903(a)(3), (4), (5 or (6) (relating to
obscene and ot her sexual nmaterials and perfornmances).
(2) Any of the follow ng offenses regardl ess of the age

of the victim

18 Pa.C.S. § 3121 (relating to rape).

18 Pa.C.S. 8 3123 (relating to involuntary deviate
sexual intercourse).

18 Pa.C.S. 8 3125 (relating to aggravated i ndecent
assaul t).
(3) Any of the follow ng offenses when the offense is a

m sdeneanor of the first degree:

18 Pa.C.S. 8 3126 (relating to indecent assault).

"Sexual |y violent predator.” A person who has been convicted
of a sexually violent offense or who has been charged with a
sexual ly violent offense but found to be inconpetent to stand
trial and who is determned to be a sexually violent predator
under this act because of:

(1) a nental abnormality or personality disorder that
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makes the person likely to engage in predatory sexually
vi ol ent of fenses; and
(2) an inability or serious difficulty in controlling

behavi or.

1

2

3

4

5 Section 4. Prelimnary assessnment and noti ce.

6 (a) Prelimnary assessnment by nultidisciplinary team --

7 (1) The Department of Corrections shall establish a

8 mul tidisciplinary teamof crimnal justice and nental health
9

experts, including persons expert in the field of sexual

10 viol ence or abuse, that shall review avail able records of

11 each person eligible for rel ease who has been convicted of a
12 sexual ly violent offense or who has been charged with a

13 sexual ly violent offense but found to be inconpetent to stand
14 trial. If the agency with jurisdiction is not the Depart nent
15 of Corrections, the agency with jurisdiction shall provide

16 the departnent with the records which are necessary for the
17 review by the nultidisciplinary team

18 (2) The nultidisciplinary team shall nake a prelimnary
19 assessment of whether or not the person neets the definition
20 of a sexually violent predator. The nultidisciplinary team
21 shall review the records and make the prelimnary assessnent
22 no earlier than 120 days prior to rel ease. The

23 mul tidisciplinary teamshall notify the Departnent of

24 Corrections in witing of its prelimnary assessnent. If the
25 agency with jurisdiction is not the Departnent of

26 Corrections, the departnent shall forward the

27 mul tidisciplinary teams prelimnary assessnment to the agency
28 with jurisdiction, and the agency with jurisdiction shal

29 rei nburse the departnent for its use of the nmultidisciplinary
30 t eam
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(3) For purposes of this subsection, the term"eligible
for rel ease" nmeans that the person is near the end of his
maxi mum sent ence or has been granted parole.

(b) Notice to be given to prosecuting attorney.--1f the
mul tidisciplinary teams prelimnary assessnent is that the
person neets the definition of a sexually violent predator, the
agency with jurisdiction shall give witten notice of the
prelimnary assessnent to the prosecuting attorney 90 days prior
to:

(1) The anticipated release from confinenment of a person
who has been convicted of a sexually violent offense, except
that in the case of a person who is returned to prison for no
nore than 90 days as a result of revocation of post-rel ease
supervision, witten notice shall be given as soon as
practicable followi ng the person's return to prison.

(2) The release of a person who has been charged with a
sexual ly violent offense but who has been found to be
i nconpetent to stand trial.

(c) Information to be provided to prosecuting attorney.--The
agency with jurisdiction shall provide the prosecuting attorney
with the follow ng information

(1) The person's nane, identifying factors, anticipated
future residence and offense history.

(2) Docunentation of institutional adjustnent and any
treatment received.

(d) Notice to authorizing agency or official.--At the sane
time that the agency with jurisdiction gives notice to the
prosecuting attorney, the agency with jurisdiction shall, if
applicable, provide witten notice to the agency or official who

aut hori zed the person's parole. This notice shall serve to
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suspend the parol e authorization until any proceedi ngs under
this act have been concluded, including any period of

i nvoluntary comnm t nent.

Section 5. Probabl e cause heari ng.

(a) Petition.--Wthin 75 days after receiving notice from
the agency with jurisdiction, the prosecuting attorney may file
a petition for civil commtnent alleging that the person is a
sexual ly violent predator and stating sufficient facts to
support the allegation.

(b) Notice.--Wthin 72 hours after a petitionis filed, the
court shall provide the person with notice of and an opportunity
to appear in person at a hearing to contest probable cause as to
whet her the person is a sexually violent predator.

(c) Hearing.--

(1) At the probable cause hearing, the court shal

verify the person's identity and determ ne whet her probabl e

cause exists to believe that the person is a sexually violent

predator. The prosecuting attorney may rely upon the petition
and suppl enent the petition with additional docunentary

evi dence or |ive testinony.

(2) The person shall have the following rights in
addition to rights specified in this act:

(i) To be represented by counsel.

(ii) To present evidence on the person's behalf.

(1i1) To cross-exam ne wtnesses who testify against
t he person.

(iv) To view and copy all petitions and reports in
the court file.

(d) Transfer to appropriate facility.--

(1) |If the court determnes that there is probable
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cause, the court shall direct that the person be transferred

to an appropriate secure facility, including, but not limted

to, a county jail, for an evaluation as to whether the person
is a sexually violent predator. The person shall not be held
in aregional forensic unit at a State hospital

(2) The evaluation shall be conducted by a
professionally qualified expert in the field of sexual

vi ol ence or abuse.

(3) In no event shall the person be rel eased from
confinenment prior to trial.

(e) Notice to agency with jurisdiction.--1f the prosecuting
attorney chooses not to file a petition pursuant to subsection
(a) or, following the hearing, if the court finds that probable
cause does not exist, the prosecuting attorney shall provide
witten notice of the decision to the agency with jurisdiction
which, in turn, shall, if applicable, provide witten notice to
t he agency or official who authorized parole, and the person's
rel ease or parole nay proceed.

Section 6. Trial, counsel and exam nati on.

(a) Tinme of trial.--Wthin 60 days after the conpl etion of
t he probabl e cause hearing, the court shall conduct a trial to
determ ne whether the person is a sexually violent predator. The
trial may be continued:

(1) upon the request of either party and a show ng of
good cause; or
(2) by the court on its own notion in the due

adm ni stration of justice and when the person who is the

subj ect of the proceeding will not be substantially

prej udi ced.

(b) Jury trial.--The person who is the subject of the
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proceedi ng or the prosecuting attorney shall have the right to
demand that the trial be before a jury. The demand for the trial
to be before a jury shall be filed in witing at |east four days
prior to trial. The nunber and selection of jurors shall be as
provided by law for civil cases and the Pennsylvani a Rul es of
Cvil Procedure. If no demand is nmade, the trial shall be held
bef ore the judge.

(c) Counsel.--At all stages of the proceedi ngs under this
act, any person who is subject to this act shall be entitled to
t he assi stance of counsel and, if the person is indigent, the
court shall appoint counsel to assist the person.

(d) Exam nation.--

(1) \Wenever any person is subjected to an exam nation
under this act, the person may retain professionally
qual ified experts in the field of sexual violence or abuse to
perform an exam nation of the person on the person's behalf.

(2) Wen the person wishes to be exam ned by a qualified
expert of the person's own choice, the exam ner shall be
permtted to have reasonabl e access to the person for the
pur pose of the exam nation, as well as to rel evant nedi cal
and psychol ogi cal records and reports.

(e) Indigent persons.--

(1) In the case of a person who is indigent, the court,
upon the person's request, shall determ ne whether the
services are necessary and reasonabl e conpensation for the
services. The court shall assist the person in obtaining a
professionally qualified expert in the field of sexual
vi ol ence or abuse to performan exam nation or participate in
the trial on the person's behal f.

(2) The court shall approve paynent for the services
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upon the filing of a certified claimfor conpensation
supported by a witten statenent specifying the tine
expended, services rendered, expenses incurred on behal f of
t he person and conpensation received in the sane case or for
t he sane services from any other source.
Section 7. Determnation and conmtnent.
(a) Determnation.--The court or jury shall determ ne
whet her, beyond a reasonabl e doubt, the person is a sexually
violent predator. If the determi nation that the person is a
sexually violent predator is made by a jury, the determ nation
shall be by unani nous verdict of the jury.
(b) Appeal.--The determ nation by the court or jury may be
appeal ed.
(c) Commtnent.--

(1) |If the court or jury determines that the person is a
sexual ly violent predator, the person shall be commtted to
the custody of the Departnment of Public Welfare for control,
care and treatnent until the person's nental abnormality or
personal ity di sorder has so changed that the person is safe
to be at large. The control, care and treatnent shall be
provided at a facility operated by the departnent subject to
t he provisions of subsection (e). The person shall not be
held in a regional forensic unit at a State hospital.

(2) The court shall provide witten notice of the
commtment to the agency with jurisdiction which in turn
shall, if applicable, provide witten notice to the agency or
of ficial who authorized the person's parole.

(d) Secure facility.--
(1) At all tinmes, persons conmtted for control, care

and treatnment by the Departnent of Public Welfare pursuant to
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1 this act shall be kept in a secure facility and shall be

2 segregated at all times fromany other patient under the

3 supervi sion of the departnent.

4 (2) The Department of Public Welfare shall be

5 responsi ble for all costs relating to the control, care and

6 treatment of persons conmitted to the departnent's custody

7 pursuant to the provisions of this act.

8 (e) Interagency agreenent.--

9 (1) The Department of Public Welfare may enter into an
10 i nt eragency agreenent with the Departnment of Corrections for
11 t he confinement of persons committed under this act.

12 (2) The persons who are in the confinenent of the

13 Departnment of Corrections pursuant to an interagency

14 agreenent shall be housed and managed separately from

15 of fenders in the custody of the Departnent of Corrections

16 and, except for occasional instances of supervised incidental
17 contact, shall be segregated fromthe of fenders.

18 (f) Release.--1f the court or jury is not satisfied beyond a
19 reasonabl e doubt that the person is a sexually violent predator,
20 the court shall provide witten notice to the agency with

21 jurisdiction which in turn shall, if applicable, provide witten
22 notice to the agency or official who authorized the person's

23 parole, and the person's release or parole nay proceed.

24 (g0 Mstrial.--

25 (1) Upon a mstrial, the court shall direct that the

26 person be held at an appropriate secure facility, including,
27 but not limted to, a county jail, until another trial is

28 conducted. The person shall not be held at a regional

29 forensic unit at a State hospital

30 (2) Any subsequent trial following a mstrial shall be
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held within 90 days of the previous trial, unless the

subsequent trial is continued as provided for in section

6(a).

Section 8. Inconpetent to stand trial.

(a) Hearing.--1f the person who has been charged with a
sexual ly violent offense has been found to be inconpetent to
stand trial and is about to be released, and the person's
i nvoluntary commitnent is sought pursuant to this act, the court
shall first hear evidence and determ ne whet her the person did
commt the act or acts charged. The hearing on this issue nust
conply with all the procedures specified in sections 6 and 7.

(b) Evidence; constitutional rights.--The rules of evidence
applicable in crimnal cases shall apply, and all constitutional
rights available to defendants at crimnal trials, other than
the right not to be tried while inconpetent, shall apply.

(c) Findings.--After hearing evidence on this issue, the
court shall nmake specific findings:

(1) On whether the person conmitted the act or acts
char ged.

(2) The extent to which the person's inconpetence or
devel opnental disability affected the outcone of the hearing,
including its effect on the person's ability to consult with
and assi st counsel and to testify on the person's own behal f.

(3) The extent to which the evidence could be
reconstructed wi thout the assistance of the person.

(4) The strength of the prosecution's case.

(d) Final order.--1f after the conclusion of the hearing on
this issue the court finds beyond a reasonabl e doubt that the
person conmitted the act or acts charged, the court shall enter

a final order, appeal able by the person, on that issue and may
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proceed to consi der whether the person should be conmmtted
pursuant to this act.
Section 9. Detention and comm tnent.

The involuntary detention and conm tnent of persons under
this act shall conformto constitutional requirenents for
control, care and treatnent.

Section 10. Annual exam nations; procedure.

(a) Exam nation.--

(1) Each person commtted under this act shall have a
current exam nation of the person's nental condition once
each year

(2) The person may retain or, if the person is indigent
and so requests, the court nmay appoint a professionally
qualified expert in the field of sexual violence or abuse to
exam ne the person, and the expert shall have access to al
records concerning the person.

(b) Report to the court.--

(1) The yearly report shall be provided to the court
that coonmtted the person under this act. The court shal
conduct an annual review of the status of the conmtted
person. Nothing contained in this act shall prohibit the
person from otherw se petitioning the court for rel ease at
this hearing.

(2) The Departnment of Public Wl fare shall provide the
commtted person with an annual witten notice of the
person's right to petition the court for release over the
departnment's objection. The notice shall contain a waiver of
rights. The Departnent of Public Welfare shall forward the
notice and waiver formto the court with the annual report.

(c) Counsel.--The commtted person shall have the right to

20030S0404B0424 - 12 -
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have an attorney represent the person at the hearing, but the
commtted person shall not have the right to be present at the
heari ng.

(d) Probable cause.--1f the court at the hearing determ nes
t hat probabl e cause exists to believe that the person's nental
abnormality or personality disorder has so changed that the
person is safe to be at large and will not engage in acts of
sexual violence if discharged, then the court shall set a
heari ng on the issue.

(e) Hearing.--

(1) At the hearing, the conmtted person shall be
entitled to be present and entitled to the benefit of al
constitutional protections that were afforded the person at
the initial conm tment proceeding.

(2) The prosecuting attorney shall represent the
Commonweal th and shall have the right to a jury trial and to
have the conm tted person eval uated by professionally
qual ified experts in the field of sexual violence or abuse.

(3) The conmitted person shall have the right to have
prof essi onal experts in the field of sexual violence or abuse
eval uate the person on the person's behalf, and the court
shal | appoint an expert if the person is indigent and
requests an appoi nt nent.

(f) Burden of proof.--The burden of proof at the hearing
shall be upon the prosecuting attorney to show beyond a
reasonabl e doubt that the commtted person's nental abnormality
or personality disorder remains such that the person is not safe
to be at large and, if released, is likely to engage in acts of
sexual viol ence.

Section 11. Petition for release and procedure.
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(a) Departnent authorization.--1f the Departnment of Public
Wl fare determ nes that the person's nental abnormality or
personal ity di sorder has so changed that the person is not
likely to commit predatory acts of sexual violence if rel eased,
t he departnent shall authorize the person to petition the court
for rel ease.

(b) Petition.--The petition shall be served upon the court
and the prosecuting attorney. The court, upon receipt of the
petition for release, shall order a hearing within 30 days.

(c) Hearing.--The prosecuting attorney shall represent the
Commonweal th and shall have the right to have the conmmtted
person exam ned by a professionally qualified expert in the
field of sexual violence or abuse. The hearing shall be held
before a jury if demanded by either the conmitted person or the
prosecuting attorney.

(d) Burden of proof.--The burden of proof shall be upon the
prosecuting attorney to show beyond a reasonabl e doubt that the
commtted person's nental abnormality or personality disorder
remai ns such that the person is not safe to be at large and, if
released, is likely to engage in acts of sexual violence.

(e) Subsequent petitions.--

(1) Except as otherwi se provided for in paragraph (2),
nothing in this act shall prohibit a person fromfiling a
petition for release pursuant to this act.

(2) |If a person has previously filed a petition for
rel ease and the court has determ ned either upon review of
the petition or following a hearing that the person's
condition had not changed so that the person was safe to be
at large, then the court shall deny the subsequent petition

unl ess the petition contains facts upon which the court could
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find the condition of the person had so changed that a
heari ng was warrant ed.

(3) Upon receipt of a petition froma commtted person,
the court shall endeavor whenever possible to review the
petition and determne if the petition is based upon
frivol ous grounds and, if so, shall deny the petition w thout
a hearing.

(f) Notice to agency with jurisdiction.--

(1) If a personis eligible for release frominvoluntary
commi t ment pursuant to section 10 or this section, the
Department of Public Welfare shall provide witten notice to
the agency with jurisdiction which in turn shall, if
applicable, provide witten notice to the agency or official
who aut hori zed the person's parole.

(2) If within 30 days of the notice to the agency with
jurisdiction or the agency or official who authorized the
person's parol e does not respond to the Department of Public
Welfare with a witten notice objecting to the rel ease, the
departnment may proceed with the person's rel ease from
i nvoluntary comn t nent.

(3) If the agency with jurisdiction or the agency or
of ficial who authorized the person's parol e does respond
wi thin 30 days objecting to the person's rel ease because the
person has tinme remaining to serve in confinenment or on
parol e, the person shall be transferred to the agency with
jurisdiction to conplete the sentence of confinenent or to be
par ol ed.

(g) Notice to victins.--
(1) In addition to any other information required to be

rel eased under this act, prior to the rel ease of a person
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1 commtted under this act, the Departnent of Public Welfare

2 shall give witten notice of the release to the Ofice of

3 Vi cti m Advocate, which shall provide witten notice under the
4 act of March 21, 1995 (1st Sp. Sess., P.L.980, No.8), known as
5 the VictimAdvocate Law, to any victimof the person's

6 activities or crime who is alive and whose address i s known

7 to the Pennsyl vania Board of Probation and Parole's Ofice of
8 VictimAdvocate or, if the victimis deceased, to the

9 victims famly if the famly's address is known to the

10 O fice of VictimAdvocate.

11 (2) The notice required by this section shall not apply
12 to any victimor victims famly that has notified the Ofice
13 of Victim Advocate that they do not wish to be notified of

14 the release. Failure to notify shall not be a reason for

15 post ponenent of rel ease.

16 (3) Nothing in this subsection shall be construed as

17 establishing a cause of action against the Conmonweal th or

18 any enpl oyee of the Commonweal th acting within the scope of
19 t he enpl oyee's enpl oynent as a result of the failure to
20 notify under this act.
21 Section 12. Records.
22 (a) Confidentiality.--In order to protect the public,
23 relevant information and records which are otherw se
24 confidential or privileged shall be released to the agency with
25 jurisdiction or, if different, to the Departnment of Corrections
26 or the prosecuting attorney for the purpose of neeting the
27 notice requirenent of section 4 and determ ni ng whet her a person
28 is or continues to be a sexually violent predator.
29 (b) Court order.--Any psychol ogical reports, drug and

30 alcohol reports, treatnent records, reports of the diagnostic
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1 center, nedical records or victiminpact statenents which have
2 been submitted to the court or admtted into evidence under this
3 act shall be part of the record but shall be seal ed and opened
4 only on order of the court.

5 Section 13. Regul ations.

6 The Departnent of Corrections, the Departnent of Public

7 Wlfare and the Pennsyl vania Board of Probation and Parol e nmay
8 issue regulations necessary for the inplenmentation of this act.
9 Section 14. Effective date.
10 This act shall take effect as follows:
11 (1) Section 13 and this section shall take effect
12 i mredi ately.
13 (2) The remainder of this act shall take effect in 180
14 days.
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