PRI OR PRI NTER S NO. 4177 PRINTER S NO. 4544

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2761 %5

| NTRODUCED BY FEESE, DALLY, CAPPELLI, THOVAS, ARMSTRONG
BALDW N, BASTI AN, BOYD, BUNT, BUXTON, ClIVERA, S. E. CORNELL,
COSTA, CRAHALLA, CREI GHTON, DENLI NGER, FAI RCH LD, FLEAGLE
GElI ST, G NGRI CH, GODSHALL, GOODMAN, GRUCELA, GRU TZA, HANNA,
HARHAI , HARPER, HENNESSEY, HERMAN, HERSHEY, HESS, H CKERNELL
HORSEY, HUTCHI NSON, LaGROITA, MAHER, MANN, MARKOSEK, MARSI CO
McCALL, M LLARD, R MLLER S. MLLER MJSTI QO NAILOR
PI CKETT, REED, REI CHLEY, ROSS, SAYLOR, SCAVELLO, STEIL,
R STEVENSON, T. STEVENSON, E. Z. TAYLOR, TIGUE, TRUE
TURZAI, WEBER, WLT, WRIGHT, G LLESPIE, LEWS AND
BENNI NGHOFF, JUNE 28, 2004

AS REPORTED FROM COWMM TTEE ON URBAN AFFAI RS, HOUSE OF
REPRESENTATI VES, AS AMENDED, OCTOBER 18, 2004
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AN ACT
Providing for dispute resolution procedures relating to
residential construction defects between contractors and
HOVEOMNERS OR nenbers of associ ations; and prescribing <—
penal ti es.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Residenti al
Construction Di spute Resol ution Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Action." A civil lawsuit, judicial action or arbitration
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proceedi ng asserting a claim in whole or in part, for danmages
or other relief in connection with a dwelling, caused by a
construction defect.

"Associ ation." An association as defined under 68 Pa.C. S. 88§
3103 (relating to definitions), 4103 (relating to definitions)
and 5103 (relating to definitions).

"Claimant."” Any person who asserts a claimconcerning a
construction defect.

"Construction defect.” The termshall have the sanme neani ng
assigned by a witten express warranty either provided by the
contractor or required by applicable statutory law. If no
witten express warranty or applicable statutory warranty
provi des a definition, then the termshall nmean a matter
concerni ng the desi gn—ecenst+ruction—or—+eparr OR CONSTRUCTI ON of <—
a dwelling, of an alteration of er—+epai+r or addition to an <—
exi sting dwelling or of an appurtenance to a dwelling on which a
person has a conpl aint against a contractor. The term may
i ncl ude any physi cal damage to the dwelling, any appurtenance or
the real property on which the dwelling or appurtenance is
af fi xed, proximately caused by a construction defect.

"Consultant.” An engineer, architect, contractor, inspector
or other person purporting to have expertise relating to
resi dential construction.

"Contractor.” A person, firm partnership, corporation,
association or other organization that is engaged in the
busi ness of devel opi ng, constructing or selling newy
constructed dwel lings or constructing additions or appurtenances
to an existing dwelling. The termincludes: an owner, officer,

di rector, sharehol der, partner or enployee of a contractor. The

term does not include a real estate agent or broker.
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"Dwnelling.” A single-famly house or duplex. The term
includes a nmultifam |y unit designed for residential use in
which title to each individual unit is transferred to the owner.
Under a condomi nium or cooperative system the termincl udes
common areas and inprovenents that are owned or maintai ned by an
associ ation or by nmenbers of an association. The term i ncl udes
the systens, other conponents, inprovenents, other structures
and recreational facilities that are appurtenant to the house,
duplex or multifamly unit at—thetiweof its—initial—sale but <—

not necessarily a part of the house, duplex or multifamly unit.

"Serve" or "service." For an individual, delivery by
certified mail, return receipt requested, to the [ast known
address of an addressee. For a corporation, limted partnership,

limted liability conpany or other registered business

organi zation, the termshall nean delivery on the registered
agent or other agent for service of process authorized by the
| aws of the Conmonweal t h.

Section 3. Prerequisites for action.

If a claimant files an action without first conplying with
the requirenents of this act, on application by a party to the
action, the court or arbitrator shall enforce the terns of this
act .

Section 4. Act not applicable to personal injury or death
cl ai ns.

This act shall not apply to any claimfor personal injury or
deat h.

Section 5. Procedure.

(a) Contents of notice.--

(1) In an action subject to this act, the clai mant nust,

at | east 96 120 days before initiating the action against a <—

20040H2761B4544 - 3 -



1 contractor, provide service of witten notice of claimon

2 t hat contractor. The notice of claimshall:

3 (i) State that the claimant asserts a construction

4 defect claimand is providing notice of the claim

5 pursuant to requirenments of this act.

6 (ii) Describe the claimin detail sufficient to

7 expl ain the nature of the construction defect and the

8 result of the defect.

9 (ti1) Include any reports BY CONSULTANTS t hat <—
10 descri be the construction defect that—wouldbe <—
11 di-scoverable—under—thetawand that the clai mant
12 possesses.

13 (2) Service under this subsection shall toll al

14 applicable statutes of limtations until 96 120 days after <—
15 the receipt of the notice of claim

16 (b) Response.--Except as otherw se provided for under

17 subsection (g), within 30 days after service of the notice of

18 «claimunder subsection (a), the contractor that has received the
19 notice of claimmy serve on the claimant and on any ot her

20 contractor that has received the notice of claima witten

21 response to the claim which either:

22 (1) offers to settle the claimby nonetary paynent, the
23 maki ng of repairs or a conbination of both, wthout

24 i nspection, including a tinmetable for the naking of the

25 paynent or repairs;

26 (2) proposes to inspect the dwelling that is the subject
27 of the claim or

28 (3) rejects the claim

29 (c) Inspection of dwelling.--

30 (1) |If the contractor requests the opportunity to
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1 i nspect the dwelling under subsection (b)(2), the clai mant

2 shall, within 21 days of receiving the contractor's request,
3 provi de the contractor and its consultants conpl ete access to
4 i nspect the dwelling in order to docunment the defect and

5 perform any destructive or nondestructive tests necessary to
6 eval uate the claim If testing is perforned, the contractor

7 shall return the dwelling to its pretesting condition.

8 (2) |If an inspection reveals a condition that requires

9 additional testing, the contractor shall provide notice to

10 the claimant of the need for the additional testing and the
11 cl ai mant shall provide access to the dwelling.

12 (3) If aclaimis asserted on behalf of owners of

13 mul tiple dwellings or nultiple owners of units within a

14 multifam |y conplex, the contractor shall be entitled to

15 i nspect each of the dwellings or units.

16 (d) Process follow ng inspection.--Wthin 14 days foll ow ng
17 conpletion of an inspection or testing under subsection (c), the
18 contractor nay serve a witten response on the clai mant which:
19 (1) offers to settle the claimby nonetary paynent, the
20 maki ng of repairs or a conbination of both, and includes a
21 timetabl e for making the paynent or repairs; or
22 (2) rejects the claim
23 (e) Notice of claimant's response. --
24 (1) The claimant shall accept or reject an offer by a
25 contractor under subsection (b)(1) or (2) within 30 days of
26 recei pt of the offer
27 (2) If the claimant rejects the settlenment offer nmade by
28 the contractor under subsection (b) or (d), the clai mant
29 shall provide witten notice of the claimant's rejection to
30 the contractor and include the specific reasons for the
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claimant's rejection.

(3) Upon receipt of the rejection, the contractor nay,
within ten days of receipt of the rejection, nmake a
suppl enental offer to the claimant of nonetary paynent or
offer to repair.

(4) If the claimant fails to respond as required under
paragraph (1), the contractor's offer of nonetary paynent or
offer to repair shall be deenmed to be accepted.

(f) dainmant's ability to bring an action.--1f the
contractor:
(1) rejects the claim
(2) does not respond to a notice of claimmde under
subsection (a); or
(3) does not nake nonetary paynent or repair within the
proposed tinetabl e,
the claimant may bring an action against the contractor for the
defect described in the notice of claimwthout further notice
and notw t hst andi ng t he 90-day 120- DAY tinme period set forth <—
under subsection (a).

(g) Construction defects involving physical safety of
occupants. - -

(1) |If a construction defect poses an inmnent threat to
t he physical safety of the occupants of the dwelling, the
noti ce shall so advise the contractor, and the deadline for
the contractor's initial response under subsection (b) shal
be seven days after receipt of the notice.

(2) |If the contractor's response under subsection (b)
contains a request to inspect the dwelling, the contractor
shall arrange for the inspection within five days.

(3) If the contractor determ nes there is an inm nent
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1 threat to physical safety, the contractor shall provide the
2 claimant with a proposal for a nonetary offer or offer to

3 repair within three days of the determnation. If the

4 contractor determnes there is no iminent threat to public
5 safety, the contractor shall respond as provided in

6 subsection (d).

7 (4) During the course of any notice to an inspection by
8 the contractor, the claimant or contractor nmay take such

9 interimrepair steps to maintain the structural integrity of
10 the dwelling without prejudicing its clains or defenses.

11 (h) Right of action.--

12 (1) If aclaimant rejects a reasonable nonetary offer or
13 reasonabl e suppl enental nonetary offer or does not permt the
14 contractor to repair the defect pursuant to an accepted offer
15 to repair under subsection (e), the claimnt may not recover
16 an anount in excess of:

17 (1) the fair market value of an offer to repair the
18 construction defect or the actual cost of the repairs,

19 whi chever is |l ess; or
20 (ii) the anount of the nonetary offer of settlenent.
21 (2) For purposes of this subsection, the trier of fact
22 shall determ ne the reasonabl eness of a nonetary offer or
23 offer to repair nade under subsection (b). If the clai mant
24 has rejected a reasonabl e nonetary offer or offer to repair,
25 rretue-rg—any—reasenable—supplerental—etfer—unrder—subseet+on  <—
26 ) the claimant may not recover costs or attorney fees
27 incurred after the date of rejection.
28 (i) Tinmely access for repairs.--1f a clainmant accepts a

29 contractor's offer to repair a construction defect, the clai mant
30 shall provide the contractor and its subcontractors, agents,
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experts and consultants access to the dwelling to conplete the

repairs within the tinmetable set forth under this section.

k- (J) Agreenent between cl ai mant and contractor. --

Fol | owi ng service under subsection (a), a clainmant and a
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contractor may alter the procedures under this act by nutual

10 witten agreenent.

11 H (K) Limtation of liability.--In an action involving a
12 construction defect, a contractor shall not be liable for

13 dammges caused by:

14 (1) Normal shrinkage due to drying or settlenent of

15 construction conponents within the tolerance of buil ding

16 st andar ds.

17 (2) The contractor's reliance on witten informtion

18 relating to the dwelling that was obtained fromofficial

19 government records or provided by a governnment entity.

20 (3) Refusal of anether—persoen THE CLAI MANT to allow the
21 contractor or the contractor's agents to performtheir

22 warranty service work.

23 Section 6. Additional construction defects.

24 A construction defect that is discovered after a claimant has
25 served notice under subsection (a) may not be alleged in an

26 action until the clainmnt has conplied with the requirenments of
27 section 5.

28 Seett+on—+—ChHgattontorepatr—

29 H—a—-elarmant—aceepts—an—oetfer—rrde—tn—conptance—wththts

30 Y il I ‘ ¢ . i ¢
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Section 8 7. Sales contract provisions. <—
Al'l contracts for the construction of a dwelling, the sale by

a contractor of a newy constructed dwelling or the construction

of additions or appurtenances to an existing dwelling shall

provi de notice to the owner of the dwelling in ten-point,

capitalized bol dface type in substantially the follow ng form
The Construction Di spute Resolution Act contains
i nportant requirenments you nust follow before you may
file a lawsuit or other action for defective construction
agai nst the contractor who constructed your home. N nety
days before you file your lawsuit or other action, you
nmust serve on the contractor a witten notice of any
construction conditions you allege are defective. Under
the law, a contractor has the opportunity to nmake an
offer to repair or to pay for the defects. You are not
obligated to accept any offer made by a contractor. There
are strict deadlines and procedures under the |law, and
failure to follow themnmay affect your ability to file a
| awsuit or other action.

Section 9 8. Actions of honeowner associations. <—

(a) General prohibition.--No person may provide or offer to

provi de anything of value, directly or indirectly, to a property

manager of an association or to a nenber or officer of an

association to induce the property manager, nenber or officer to

encour age or discourage the association to file a claimfor
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damages arising froma construction defect.

(b) Property managers.--No property manager retained by an
associ ation or nmenber or officer of an association may accept
anyt hing of value, directly or indirectly, in exchange for
encour agi ng or discouraging the association to file a claimfor
damages arising froma construction defect.

(c) Penalty.--A person who know ngly viol ates subsection (a)
or (b) commts a m sdenmeanor of the third degree.

Section 386 9. Right of action for association. <—

(a) General rule.--An association may bring an action
agai nst a contractor to recover danages resulting from
construction defects in any of the comopn el enents or limted
common el enents of a common-interest comunity. The action may
be maintained only after:

(1) A vote of the unit owners to which at |east a
majority of the votes of the nenbers of the association are
al | ocat ed.

(2) The full board of directors of the association and
the contractor have net in person and conferred in a good
faith attenpt to resolve the association's claimor the
contractor has definitively declined or ignored the requests
to neet with the board of directors of the association.

(3) The association has conplied with section 5.

(b) Notice to unit owners.--At |east 14 days in advance of
any vote under subsection (a)(1l), the association shall provide
to each unit owner a witten statenent that includes, in
reasonabl e detail :

(1) The construction defects and damages or injuries to
t he conmon el enments or limted common el enents.

(2) The nature, extent and cause of the construction

20040H2761B4544 - 10 -
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defects, if the cause is known.

(3) The location of each construction defect within the
conmon el enments or limted comon el ements, if known.

(4) A reasonable estinmate of the cost of the action or
medi ati on, including reasonable attorney fees and costs,
expert fees and the costs of testing.

(5) Al disclosures that the unit owner is required to
make upon the sale of the unit.

Section 4%+ 10. Destructive tests. <—
No associ ation nmay enploy a person to performdestructive

tests to determ ne any damage or injury to a unit, comon

el ement or limted comon el enent caused by a construction

def ect unl ess:

(1) The person performng the test has provided a
witten schedule for repairs.

(2) The person performng the test is required to repair
all damage resulting fromthe tests in accordance with State
| aws and | ocal ordinances relating thereto.

(3) The association or the person so enpl oyed obtains
all permts required to conduct the tests and to repair any
damage resulting fromthe tests.

(4) Reasonable prior notice and opportunity to observe
the tests is given to the contractor agai nst whom an action
may be brought as a result of the tests.

Section 22 11. Contractor enployed by associ ati on. <—
The board of directors of an association may, w thout giving

notice to the unit owners, enploy a contractor and such ot her

persons as are necessary to make such imedi ate repairs to a

unit or comon el enent within the association as are required to

protect the health, safety and welfare of the units' owners.
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1 Section 43 12. Constructi on. <—
2 Not hing in the act shall be construed as establishing a cause

3 of action on behalf of any clainmant or contractor.

4 Section 34 13. Applicability. <—
5 Fhi-s—aect—does—not—apphy— <
6 4y—TFo—acontractors—r+ght—to seek—contribut+on—

7 TH S ACT SHALL APPLY AS FOLLOWE: <—
8 (1) TH' S ACT SHALL NOT APPLY TO A CONTRACTOR S RIGHT TO

9 SEEK CONTRI BUTI ON, indemity or recovery against a

10 subcontractor, supplier or design professional for any claim

11 made agai nst the contractor by a clai mant.

12 (2) TH' S ACT SHALL NOT RESTRI CT, MODI FY OR ALTER OR <—
13 OTHERW SE | NTERFERE W TH THE OBLI GATI ONS, TERMS OR CONDI Tl ONS

14 OF AN | NSURANCE POQOLI CY.

15 (3) TH' S ACT SHALL NOT APPLY TO AN | NSURER ASSERTI NG A

16 CLAI M AGAI NST A CONTRACTOR FOR PAYMENTS MADE BY THE | NSURER

17 PURSUANT TO AN | NSURANCE PCLI CY COVERI NG THE DWELLI NG A

18 CLAI M UNDER THI S PARAGRAPH SHALL NOT BE PREJUDI CED, REDUCED

19 OR OTHERW SE MODI FI ED BECAUSE OF THE FAI LURE OF THE CLAI MANT
20 TO COWLY WTH TH S ACT.
21 £2y—Regardless <—
22 (4) TH' S ACT SHALL APPLY REGARDLESS of the date of sale <—
23 or substantial conpletion of a dwelling, consistent with 42
24 Pa.C.S. 8 5536 (relating to construction projects).
25 Section 45 14. Effective date. <—
26 This act shall take effect in 60 days.
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