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SENATOR TOWLI NSON,

CONSUMER PROTECTI ON AND PROFESSI ONAL

LI CENSURE, | N SENATE, AS AMENDED, NOVEMBER 9, 2004

OCO~NOUITARWNE

AN ACT

Amendi ng the act of Decenber 10, 1974 (P.L.852, No.287),
entitled "An act to protect the public health and safety by
preventing excavation or denolition work from damagi ng
underground lines used in providing electricity,

conmuni cati on,

gas, oil delivery, oil product delivery,

sewage, water or other service; inmposing duties upon the
provi ders of such service, recorders of deeds, and persons
and other entities preparing drawi ngs or perform ng
excavation or denolition work; and prescribing penalties,"”

further providi

ng for definitions, for duties of facility

owners, for duties of a One Call System for duties of
contractors and for fines and penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 1 of the act of Decenber 10, 1974

(P.L.852, No.287),

referred to as the Underground Utility Line

Protection Law, anmended Decenber 19, 1996 (P.L.1460, No.187), is

anended to read:

Section 1. As

used in this act:

"Consumrer Price I ndex" neans the index of consuner prices



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

devel oped and updated by the Bureau of Labor Statistics of the
United States Departnent of Labor.

"Contractor” means any person who or which perforns
excavation or denolition work for hinself or for another person.
"Denolition work™ means the partial or conplete destruction
of a structure, by any neans, served by or adjacent to a line or

l'ines.

"Departnent"” neans the Departnent of Labor and | ndustry of

t he Conmmopnweal t h.

"Designer" means any architect, engi neer or other person who
or which prepares a drawing for a construction or other project
whi ch requires excavation or denolition work as herein defined.

"Emer gency” neans a sudden or unforeseen occurrence invol ving
a clear and i medi ate danger to |life or property, including, but
not limted to, serious breaks or defects in a facility owner's
l'ines.

"Excavation wor k" nmeans the use of powered equi pnment or
expl osives in the novenent of earth, rock or other material, and
includes but is not limted to anchoring, augering, backfilling,
bl asting, boring, digging, ditching, drilling, driving-in,
grading, plowing-in, pulling-in, ripping, scraping, trenching
and tunneling, but does not include soft excavation technol ogy
such as vacuum high pressure air or water, tilling of soil for
agricultural purposes to a depth of |ess than eighteen inches,
operations necessary or incidental to the purposes of finding or
extracting natural resources, political subdivisions performng
m nor routine maintenance up to a depth of |ess than ei ghteen
inches within the right-of-way of roads or enployes of the
Department of Transportation performng within the scope of

their enploynent work up to a depth of twenty-four inches

20040H2384B4644 - 2 -
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beneath the existing surface within the right-of-way of a State
hi ghway.

"Facility owner"” nmeans the public utility or agency,
political subdivision, municipality, authority, rural electric
cooperative or other person or entity who or which owns or
operates a line. The term does not include the Departnent of
Transportation within a State hi ghway ri ght-of - way.

"Line" or "facility" neans an underground conductor or
under ground pi pe or structure used in providing electric or
communi cation service, or an underground pipe used in carrying
or providing gas, oil or oil product, sewage, water or other
service to one or nore consumers or custoners of such service
and the appurtenances thereto, regardless of whether such |ine
or structure is |ocated on | and owned by a person or public
agency or whether it is |located within an easenent or right-of-
way. The term i ncludes storm drainage and traffic | oops.

"M nor routine maintenance"” nmeans shapi ng of or addi ng dust
palliative to unpaved roads, renoval and application of patches
to the surface or base of flexible base, rigid base or rigid
surface roads by either manual or nechani zed nethod to the
extent of the existing exposed base material, crack and joint
seal ing, adding dust palliative to road shoul ders, patching of
shoul ders and shoul der bases by either manual or mechani zed
nmet hods to the extent of the existing exposed base, and cl eani ng
of inlets and drai nage pi pes and ditches.

"One Call System nmeans a commruni cation system establi shed
within this Coormonwealth to provide a single toll-free tel ephone
nunber for contractors or designers or any other person covered
by this act to call facility owers and notify themof their

intent to performexcavation, denolition or simlar work as

20040H2384B4644 - 3 -



1 defined by this act. A One Call System shall be incorporated and
2 operated as a nonprofit corporation pursuant to 15 Pa.C. S. Pt

3 Il Subpt. C (relating to nonprofit corporations).

4 "Operator"™ means any individual in physical control of

5 powered equi pnent or expl osives when being used to perform

6 excavation or denolition work.

7 "Omer" nmeans any person who or which engages a contractor

8 for construction or any other project which requires excavation
9 or demolition work as herein defined.

10 "Person" means an individual, partnership, corporation,

11 political subdivision, a nunicipal authority, the Comobnweal th
12 and its agencies and instrunentalities, or any other entity.

13 "Power ed equi pnent" means any equi pnent energi zed by an

14 engine or notor and used in excavation or denolition work.

15 "Secretary" neans the Secretary of Labor and Industry of the
16 Commonweal t h.

17 "Site" nmeans the specific place where excavation or

18 denolition work is being or is planned to be perforned.

19 "Tol erance zone" neans the horizontal space within eighteen
20 inches of the outside wall or edge of a line or facility.
21 "Wbr ki ng day" neans any day except a Saturday, Sunday or
22 legal holiday prescribed by act of the General Assenbly.
23 Section 2. Sections 2, 3, 5 and 7.2 of the act, anended
24 Decenber 19, 1996 (P.L. 1460, No.187), are anended to read:
25 Section 2. It shall be the duty of each facility owner:
26 (1) To be a nmenber of and give witten notice to a One Cal
27 System Such notice shall be in a formacceptable to a One Cal
28 System and i ncl ude:
29 (i) the legal name of the facility owner
30 (i1i) the nanmes of the counties and nunicipalities, down to

20040H2384B4644 - 4 -
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and i ncluding wards in Philadel phia, Pittsburgh, Allentown and
Erie, in which its |ines are |ocated,;

(tii) the facility owner's address (by street, nunber and
political subdivision), and the tel ephone nunber and fax nunber,
if available, to which inquiries may be directed as to the
| ocation of such lines; and

(iv) at the option of any facility owner, the street
identifications, within or outside of the nunicipality in which
its lines are located. This information shall be in a form
acceptable to a One Call System and shall include the nanes of
streets bounding, crossing or adjacent to the facility owner's
lines. Upon receipt of a signed street identification list from
a facility owner, a One Call Systemshall provide the facility
owner with notification within the boundaries described in the
street identification list. Al facility owers which opt for
this service shall agree to indemify and hold harm ess a One
Call Systemfor any street identity errors and om ssions on the
part of the facility owner or the contractor or designer
provi ding street identifications.

(2) To give to a One Call Systemlike witten notice within
five working days after any of the matters stated in the |ast
previ ous notice shall have changed.

(4) Not nore than ten working days after receipt of a
request therefor froma designer who identifies the site of
excavation or denolition work for which he is preparing a
drawing, to initially respond to his request for information as
to the position and type of the facility owner's lines at such
site based on the information currently in the facility owner's
possession. The facility owner shall so advise the person naking

the request of the facility ower's status at the site through a

20040H2384B4644 - 5 -
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One Call System

(5) Not nore than two working days after receipt of atinmely
request therefor froma contractor or operator who identifies
the site of excavation or denolition work he intends to perform

(1) To mark, stake, locate or otherw se provide the position
of the facility owner's underground lines at the site within
ei ghteen i nches horizontally fromthe outside wall of such line
in a manner so as to enable the contractor, where appropriate,
to enpl oy prudent techniques, which may include hand-dug test
hol es, to determ ne the precise position of the underground
facility owner's lines. This shall be done to the extent such
information is available in the facility owner's records or by
use of standard |ocating techni ques other than excavation.

(i.1) A facility ower may identify the |location of a known
facility connected to its facilities, but not owned or operated
by the facility owner, as a hel pful guide to the excavator or
owner. The identification shall not be deenmed to inpose any
liability upon the facility owner for the accuracy of the
private facility identification.

(i1i) Afacility ower, at its option, may tinely elect to
excavate around its facilities in fulfillnment of this
subpar agr aph.

(v) To respond to all notices through a One Call System
provi ded the request is made in the tine frame set forth under
this act.

(vi) In marking the approxi mate position of underground
lines or facilities, the facility owner shall follow American
Public Wrks Association and Utility Locating and Coordi nation
Counci | Tenporary Marking Standards. Should the Anerican Public

Wor ks Association and Utility Locating and Coordi nati on Counci

20040H2384B4644 - 6 -
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Tenporary Marki ng Standards be anended, the anended standards
shall be applied and foll owed.

(vii) To respond to energencies as soon as practi cal
following receipt of notification of such energency.

(8) Operation costs for a One Call System shall be shared,
in an equitable manner for services received, by facility owner
menbers as determ ned by a One Call Systemis board of directors.
Political subdivisions with a popul ation of |ess than two
t housand persons or rmunicipal authorities having an aggregate
popul ation in the area served by the municipal authority of |ess
than five thousand persons shall be exenpt from paynent of any
service fee.

(9) If afacility owner fails to becone a nenber of a One
Call Systemin violation of this act and a line or lines of such
nonnmenber facility owner are danaged by a contractor by reason
of the contractor's failure to notify the facility owner because
the facility owner was not a nmenber of a One Call System serving
the | ocati on where the damage occurred, such facility owner
shall have no right of recovery fromthe contractor of any costs
associated with the damage to its lines. The right herein
granted shall not be in limtation of any other rights of the
contractor.

(10) To submt an incident report to the departnent threwgh <—
theOnreGCall—System not nore than ten working days after receipt

of notice that the facility owner's |ines have been dananged by

excavation or denolition activities that resulted in personal

infjury or in property danage to parties other than the affected

excavator or facility owner. In addition, the incident report

may | i kewi se be furnished to the Pennsylvania Public Uility

Commi ssi on and the Pennsyl vani a Energency Managenment Agency

20040H2384B4644 - 7 -
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pur suant to nenoranda of under standi ng neqoti at ed bet ween these

agenci es and the GreGCall—System—The role of the One Call <—
) ) ] I | oy

i | ) oy ] hall |

disecretionintransmtting the incidentreports— DEPARTMENT. THE <—
DEPARTVENT SHALL FURNI SH TO A ONE CALL SYSTEM UPON REASONABLE

REQUEST, STATI STI CAL DATA PERTAI NING TO THE NUMBER OF | NCI DENT

REPORTS FILED W TH THE DEPARTMENT, THE TYPE, NUMBER AND RESULTS

OF I NVESTI GATI ONS FOR VI OLATIONS OF TH S ACT.

(11) To conply with all requests for information by the

departnent relating to the departnment's enforcenent authority

under this act within thirty days of the recei pt of the request.

Section 3. It shall be the duty of a One Call Systemto do
t he foll ow ng:

(1.1) To assign a serial nunber and |l og the entire voice
transaction on | ogging recorders in appropriate digital form and
mai ntain these logs for five years. Al records shall be indexed
and available to the parties involved at a reasonabl e cost and
at reasonable tines set by a One Call System

(1.2) Performthe obligations, as set forth under this
section, on behalf of the facility owner, contractor or designer
as established by the board of directors of a One Call System

(1.3) Provide access to nunicipal lists provided to a One
Call Systemfor those interested parties. This |ist shal
contain facility owners having lines in the municipality,

i ncluding wards as indicated in subclause (ii) of clause (1) of
section 2, and to maintain, for each nunicipality, a list
containing the information as required to be submtted by the
facility owner. Such |ist shall be updated as revised

information is received fromthe facility owner within five

20040H2384B4644 - 8 -
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wor ki ng days.

(2) To make such |ists available for public inspection via
the county recorder of deeds w thout charge. A nmaxi mum copy fee
of no nore than twenty-five dollars ($25) may be charged per
county list. Each facility owner change shall be forwarded, at
no charge, to the respective county recorder of deeds for public
access. The recorder of deeds shall make such |ist available for
public inspection.

(3) Not npre than ten worki ng days after the receipt of a

request fromthe departnent, to provide access to or photocopi es

of specific One Call Systemresponse records, tickets or other

like information relating to matters under investigati on by the

departnent pursuant to its enforcenent authority under this act.

Section 5. It shall be the duty of each contractor who
intends to perform excavation or denolition work within this
Conmonweal t h:

(2.1) To request the location and type of facility owner
lines at each site by notifying the facility owner through a One
Call System Notification shall be not |less than three nor nore
than ten working days in advance of begi nning excavation or
denol i ti on work.

(2.2) To provide a One Call Systemw th specific information
to identify the site so that facility owners m ght provide
i ndi cations of their lines. A contractor shall be deened to have
nmet the obligations of clause (2.1) if he calls a One Cal
System provides the required informati on and receives a seri al
nunber.

(3) If a contractor intends to performwork at multiple
sites or over a large area, he shall take reasonable steps to

work with facility owners, including a preconstruction neeting,

20040H2384B4644 - 9 -
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so that they may locate their facilities at a tinme reasonably in
advance of the actual start of excavation or denolition work for
each phase of the work. After comrencenent of excavation or
denolition work, the contractor shall be responsible for
protecting and preserving the staking, marking or other
designation until no longer required for proper and safe
excavation or denolition work at or near the underground
facility, or by calling for an additional relocation in the
event that the previous markings have been conpron sed or

el i m nat ed.

(4) To exercise due care; and to take all reasonabl e steps
necessary to avoid injury to or otherwise interfere with al
I i nes where positions have been provided to the contractor by
the facility owners pursuant to clause (5) of section 2. Wthin
the tol erance zone or if insufficient information is avail able
pursuant to clause (5) of section 2, the contractor shall enploy
prudent techniques, which may include hand-dug test holes, to
ascertain the precise position of such facilities, which shal
be paid for by the owner pursuant to clause (15) of this
secti on.

(5) |If the facility owner fails to respond to the
contractor's tinmely request within the two work days as provided
under cl ause (5) of section 2 or the facility owner notifies the
contractor that the line cannot be marked within the tine franme
and a nmutual |y agreeabl e date for marking cannot be arrived at,
the contractor may proceed with excavation at the end of three
wor ki ng days, provided he exercises due care in his endeavors,
subject to the limtations contained in this clause and cl auses
(2.1) through (4).

(6) To informeach operator enployed by the contractor at

20040H2384B4644 - 10 -
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the site of such work of the information obtained by the
contractor pursuant to clauses (2.1) through (5), and the
contractor and operator shall:

(i) Plan the excavation or denolition to avoid damage to or
mnimze interference with a facility ower's facilities in the
construction area. Excavation or denolition work which requires
tenporary or permanent interruption of a facility owner's
service shall be coordinated with the affected facility owner in
all cases.

(ii) After consulting with a facility owner, provide such
support and nechani cal protection for known facility owner's
lines at the construction site during the excavation or
denolition work, including during backfilling operations, as may
be reasonably necessary for the protection of such |ines.

(7) To report imediately to the facility owner any break or
leak on its lines, or any dent, gouge, groove or other danage to
such lines or to their coating or cathodic protection, made or
di scovered in the course of the excavation or denolition work.

(8) To alert immediately the occupants of prem ses as to any
energency that such person nay create or discover at or near
such prem ses.

(9) The tinme requirenments of clause (2.1) shall not apply to
a facility owner or contractor perform ng excavation or
denolition work in an energency, as defined in section 1
nonet hel ess, all facility owners shall be notified as soon as
possi bl e before, during or after excavation or denolition,
dependi ng upon the circunstances.

(11) A contractor shall use the color white to mark a
proposed excavation site when exact site information cannot be

provi ded.

20040H2384B4644 - 11 -



(12) The follow ng standards shall be applied in determnm ning
whet her a contractor shall incur any obligation or be subject to
liability as a result of a contractor's denolition or excavation
wor k damaging a facility owner's facilities:

(i) The contractor who has conplied with the terns of this
act and who was not otherw se negligent shall not be subject to
l[iability or incur any obligation to facility owners, operators,
owners or other persons who sustain injury to person or property
as a result of the contractor's excavation or denolition work
damaging a facility owner's lines.

(i1i) Wiere a contractor has failed to conply with the terns
of this act or was otherw se negligent, and the facility owner
or designer has msidentified, mslocated or failed to identify
its facilities pursuant to this act, then in conputing the
anount of reinbursenent to which the facility owner is entitled,
the cost of repairing or replacing its facilities shall be
di m nished in the same proportion that the facility owner's or
designer's msidentification, mslocation or failure to identify
the facilities contributed to the damage. Should the facility
owner or designer not have misidentified, mslocated or failed
to identify its facilities pursuant to this act, there shall be
no dimnution of the facility owner's right of recovery.

(13) If, after receiving information froma One Call System
or directly froma facility owner, the contractor decides to
change the | ocation, scope or duration of a proposed excavati on,
the obligations inposed by this section shall apply to the new
| ocati on.

(14) If a contractor renoves its equi pnment and vacates a
worksite for nore than two working days, he shall renotify a One

Call System unl ess other arrangenents have been made directly

20040H2384B4644 - 12 -
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with the facility owners involved in his worksite.

(15) Wien the information required fromthe facility owner
under clause [(4)(1)] (5)(i) of section 2 cannot be provided or
it is reasonably necessary for the contractor to ascertain the
preci se |location of any line by prudent techniques, which may
i ncl ude hand-dug test holes, vacuum excavation or other simlar
devi ces, the contractor shall pronptly notify the owner or the
owner's representative, either orally or in witing. After
gi ving such notice, the contractor shall be entitled to
conpensation fromthe owner for this additional work as provided
in the latest edition of the Pennsylvani a Departnent of
Transportati on Form 408 specifications for extra work perforned
on a force account basis. The provisions of this subsection
shall not be deemed to |imt any other rights which the
contractor has under its contract with the owner or otherw se.

Provi sions in any contract, public or private, which attenpt to

limt the rights of contractors under this section shall NOT BE <—

VAI VED FOR ANY REASON AND ANY ATTEMPTED WAI VER SHALL be void and

unenf orceabl e as agai nst public policy AND ANY SUCH ATTEMPTED <—

WAl VER SHALL BE REPORTED TO THE DEPARTMENT OF LABOR AND

| NDUSTRY

(16) To submit an incident report to the departnent not npre

than ten worki ng days after striking or otherw se danagi ng a

facility owner's line during excavati on or denolition activities

THAT RESULTED I N PERSONAL | NJURY OR PROPERTY DAMAGE TO PARTI ES <—

OTHER THAN THE AFFECTED CONTRACTOR. N ADDI TI ON, THE | NCI DENT

REPORT MAY BE FURNI SHED TO THE PENNSYLVANIA PUBLIC UTILITY

COW SSI ON AND THE PENNSYLVANI A EMERGENCY MANAGEMENT AGENCY

PURSUANT TO MEMORANDA OF UNDERSTANDI NG NEGOTI ATED BETWEEN THESE

AGENCI ES AND THE DEPARTMENT.

20040H2384B4644 - 13 -



(17) To conply with all requests for information by the

departnent relating to the departnment's enforcenent authority

under this act within thirty days of the recei pt of the request.

Section 7.2. (a) Any person violating any of the provisions

of this act, except [clause (1) of section 2, shall, upon

conviction in a sunmary proceeding,] clauses (1) and (2) of

section 2, conmmts a sunmary offense and shall, upon convicti on,

be sentenced to pay a fine of not |less than two thousand five
hundred dol l ars ($2,500) nor nore than twenty-five thousand

dol lars ($25,000) or undergo inprisonnent for not nore than

ni nety days, or both. [A violation of clause (1) of section 2
shall be a civil offense punishable by a fine of not nore than
five hundred dollars ($500) per day for each day of the

of fense.] The Attorney General of the Commonweal th or any
district attorney [or magistrate] nmay enforce the provisions of
this act in any court of conpetent jurisdiction. The [Depart nent
of Labor and Industry] departnent, in consultation with the
Attorney Ceneral, may al so enforce the provisions of this act in
any court of conpetent jurisdiction. A facility owner may
petition any court of conpetent jurisdiction to enjoin any
excavation or denolition work conducted in violation of this
act. [This act does not affect any civil renedies for personal
injury or property damage except as otherw se specifically

provided for in this act.]

(b) Fines |levied under subsection (a) shall be determ ned

according to the foll ow ng schedul e:
(1) Were [damages or violations have not exceeded]

violations result in property dannge that does not exceed three

t housand dollars ($3,000), the [civil penalty] fine shall not

exceed three thousand dollars ($3, 000).

20040H2384B4644 - 14 -
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(2) Were violations result in property damage of nore than
three thousand dollars ($3,000), [a civil penalty of not nore

than] the fine shall not exceed five thousand dollars ($5,000).

(3) For violations which result in personal injury or death,

[a civil penalty not to] the fine shall not exceed twenty-five

t housand dol | ars ($25, 000).

(c) The following factors shall be considered in detern ning
the [civil penalty] fine to be assessed:

(1) The degree of the party's conpliance with the statute
prior to date of the violation.

(2) The amount of personal and property damage caused by the

party's nonconpli ance.

(3) The degree of threat to the public safety and

i nconveni ence caused by the party's nonconpli ance.

(4) The party's plans and procedures to insure future
conpliance with statutes and regul ati ons.

(c.1) |In addition to any other sanctions provided by this

act, the departnment shall have the authority to i ssue warni ngs

and orders requiring conpliance with this act and nmay | evy

admi ni strative penalties for violations of this act. Any

war ni ng, order or penalty shall be served on the person or

entity violating the act at their | ast known address. The

departnent shall consider the factors set forth in section

7.2(c) in determining the adm ni strative penalty to be assessed.

Any party aqqri eved by the inposition of an order or

adm ni strative penalty i nposed by the departnent may appeal such

order or penalty as provided in 2 Pa.C.S Ch. 5 Subch. A

(relating to practice and procedure of Commpbnweal th agenci es)

and Ch.7 Subch. A (relating to revi ew of Commonweal t h agency

20040H2384B4644 - 15 -
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(c.2) Adnministrative penalties i nposed by the depart nent

under subsection (c.1) shall be determ ned according to the

foll ow ng schedul e:

(1) Any person or entity violating the provisions of clauses

(1) and (2) of section 2 nmay be subject to an adm ni strative

penalty not to exceed five hundred doll ars ($500) per day. Each

day of nonconpli ance shall constitute a separate viol ati on.

(2) Any person or entity receiving three or nore warni ngs in

a cal endar yvear nmay be subject to an adnini strative penalty not

to exceed five hundred dollars ($500).

(3) Wiere violations result in property dannge that does not

exceed ten thousand dollars ($10,000), the adninistrative

penalty nmay not exceed one thousand dollars ($1, 000).

(4) Where violations result in property danage of nore than

ten thousand dollars ($10,000), the adni nistrative penalty may

not exceed five thousand doll ars ($5, 000).

(5) For violations that result in personal injury or death,

the admi ni strative penalty may not exceed ten thousand doll ars

($10, 000) .

(d) Al fines and penalties recovered under this section

shall be payable to the Attorney Ceneral, district attorney][,
magi strate] or the [Departnment of Labor and | ndustry]

depart nent, whichever brought the action, and collected in the

incurred by the [Departnment of Labor and I ndustry] departnent in

enforcing this act exceed the fines collected by the [Departnent

of Labor and I ndustry] departnent under this section, the

[ Departnent of Labor and Industry] departnent may assess a
charge for the remaining reasonabl e expenses froma One Cal

System pursuant to a witten agreenent between the parties.
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(e) The provisions of this act shall not affect any civil

renedi es for personal injury or property danage, except as

ot herwi se specifically provided for in this act.

(f) The secretary or his designee shall have the authority

to i ssue subpoenas, upon application of an attorney responsible

for representing the Commonwealth in actions before the

departnent, for the purpose of investiqgating all eged viol ati ons

of this act. The departnent shall have the power to subpoena

w t nesses and conpel the producti on of books, records, papers

and docunents, as it deens necessary or pertinent to an

i nvestigati on or heari ng.

Section 3. Section 7.5 of the act is repeal ed.

Section 4. This act shall take effect in 60 days.
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