PRI OR PRI NTER S NO. 2970 PRINTER S NO. 3729

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2182 %%

| NTRODUCED BY BROWNE, NOVEMBER 24, 2003

AS REPORTED FROM COWM TTEE ON FI NANCE, HOUSE OF REPRESENTATI VES,
AS AVENDED, APRIL 13, 2004

OCO~NOUITARWNE

AN ACT

Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing
t axes thereon; providing procedures for the paynent,
col l ection, adm nistration and enforcenent thereof; providing
for tax credits in certain cases; conferring powers and
i mposi ng duties upon the Departnent of Revenue, certain
enpl oyers, fiduciaries, individuals, persons, corporations
and other entities; prescribing crinmes, offenses and
penal ties,” further defining "average net inconme" AND
" CORPORATI ON' for purposes of capital stock and franchise
t ax.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The definition—of "averagenet—incone™
DEFI NI TI ONS OF "AVERAGE NET | NCOVE" AND " CORPORATI ON' in section
601 of the act of March 4, 1971 (P.L.6, No.2), known as the Tax
Ref orm Code of 1971, anended May 7, 1997 (P.L.85, No.7)—s AND
DECEMBER 23, 2003 (P.L.250, NO 46), ARE anended to read:

Section 601. Definitions and Reports.--(a) The follow ng
words, terms and phrases when used in this Article VI shall have

t he neaning ascribed to themin this section, except where the
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context clearly indicates a different neaning:

"Average net inconme." The sumof the net inconme or |oss for
each of the current and i nmedi ately preceding four years,
divided by five. If the entity has not been in existence for a
period of five years, the average net incone shall be the
average net incone for the nunber of years that the entity has
actually been in existence. In conmputing average net incone,
| osses shall be entered as conputed, but in no case shal
average net incone be |less than zero. The net incone or |oss of
the entity for any taxable year shall be the anmpbunt set forth as
i ncome per books on the inconme tax return filed by the entity
with the Federal Government for such taxable year, or if no such
return is made, as would have been set forth had such a return
been made, subject, however, in either case to any correction
thereof, for fraud, evasion or error. In the case of any entity
whi ch has an investnent in another corporation, the net incomne
or loss shall be conputed on an unconsolidated basis exclusive
of the net income or |oss of such other corporation. In the case

of alimted liability conpany or business trust that is not

taxabl e as a [partnership] corporation for Federal incone tax

pur poses, the net incone or loss of the limted liability
conpany or business trust for any given year shall be reduced by
t he amount of distributions made by such limted liability
conpany or business trust to any nmenber of such limted
liability conmpany or business trust who is deened to be
materially participating in the activities conducted by such
limted liability conpany or business trust for purposes of
section 469 of the Internal Revenue Code of 1986 (Public Law 99-
514, 26 U.S.C. 8 469). For this purpose, distributions which are

made to a nmenber of a limted liability conpany or business
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trust within thirty (30) days of the end of a given year may be
treated as having been nade in the preceding year and not in the
year in which such distribution is actually nade.

* x *

"CORPORATION. "  (A) ANY OF THE FOLLOW NG ENTI TI ES:

(1) A CORPORATI ON.

(2) A JO NT- STOCK ASSCCI ATI ON.

(3) A BUSINESS TRUST.

(4) A LIMTED LI ABILITY COWPANY. TH S CLAUSE EXCLUDES A
RESTRI CTED PROFESSI ONAL COMPANY VWHI CH |'S SUBJECT TO 15 PA.C. S
CH. 89 SUBCH. L (RELATING TO RESTRI CTED PROFESSI ONAL COVPAN ES)
[AND WHICH IS DEEMED TO BE A LI M TED PARTNERSH P PURSUANT TO 15
PA.C.S. 8 8997 (RELATING TO TAXATI ON OF RESTRI CTED PROFESSI ONAL
COVPANI ES) | .

(5) AN ENTITY WH CH FOR FEDERAL | NCOVE TAX PURPCSES | S
CLASSI FI ED AS A CORPORATI ON

(6) A BUSINESS TRUST WHICH | S A REAL ESTATE | NVESTMENT TRUST
AS DEFI NED I N SECTI ON 856 OF THE | NTERNAL REVENUE CODE OF 1986
(PUBLI C LAW99-514, 26 U S.C. 8 856) MORE THAN FI FTY PER CENT OF
THE VOTI NG PONER OR VALUE OF THE BENEFI Cl AL | NTERESTS OR SHARES
OF VH CH ARE OAMNED OR CONTRCLLED, DI RECTLY OR I NDI RECTLY, BY A
SI NGLE CORPORATI ON THAT |'S NOT:

(1) A REAL ESTATE | NVESTMENT TRUST AS DEFI NED I N SECTI ON 856
OF THE | NTERNAL REVENUE CODE OF 1986;

(I'') A QUALIFI ED REAL ESTATE | NVESTMENT TRUST SUBSI DI ARY
UNDER SECTI ON 856(1) OF THE | NTERNAL REVENUE CODE OF 1986;

(1'11) A REGULATED FI NANCI AL | NSTI TUTI ON AS DEFI NED BY
SECTI ON 401(6) OF ARTICLE 1V; OR

(1'V) FORVED AS A HOLDI NG COVPANY, SUBSI DI ARY OR AFFI LI ATE OF
A REGULATED FI NANCI AL | NSTI TUTI ON PRI OR TO DECEMBER 1, 2003.
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(7) A BUSINESS TRUST WHI CH IS A QUALI FI ED REAL ESTATE
| N\VESTMENT TRUST SUBSI DI ARY UNDER SECTI ON 856(1) OF THE | NTERNAL
REVENUE CODE OF 1986 OANED, DI RECTLY OR | NDI RECTLY, BY A REAL
ESTATE | NVESTMENT TRUST AS DEFI NED | N SECTI ON 856 OF THE
| NTERNAL REVENUE CODE OF 1986 MORE THAN FI FTY PER CENT OF THE
VOTI NG POAER OR VALUE OF THE BENEFI Cl AL | NTERESTS OR SHARES OF
WH CH ARE OWNED OR CONTROLLED, DI RECTLY OR | NDI RECTLY, BY A
SI NGLE CORPORATI ON THAT |'S NOT:

(1) A REAL ESTATE | NVESTMENT TRUST AS DEFI NED | N SECTI ON
856 OF THE | NTERNAL REVENUE CODE OF 1986;

(11) A QUALI FI ED REAL ESTATE | NVESTMENT TRUST SUBSI DI ARY
UNDER SECTI ON 856(1) OF THE | NTERNAL REVENUE CODE OF 1986;

(111) A REGULATED FI NANCI AL | NSTI TUTI ON AS DEFI NED BY
SECTI ON 401(6) OF ARTICLE 1V, OR

(V) FORMED AS A HOLDI NG COVPANY, SUBSI DI ARY OR AFFI LI ATE OF
A REGULATED FI NANCI AL | NSTI TUTI ON PRI OR TO DECEMBER 1, 2003.

(B) THE TERM DOES NOT | NCLUDE ANY OF THE FOLLOW NG

(1) A BUSI NESS TRUST WHI CH QUALI FI ES AS A REAL ESTATE
| N\VESTMENT TRUST UNDER SECTI ON 856 OF THE | NTERNAL REVENUE CODE
OF 1986 (26 U.S.C. § 856) OR WHICH IS A QUALI FI ED REAL ESTATE
| N\VESTMENT TRUST SUBSI DI ARY UNDER SECTI ON 856(1) OF THE | NTERNAL
REVENUE CODE OF 1986 (26 U.S.C. § 856(1)).

(2) A BUSINESS TRUST WHI CH QUALI FI ES AS A REGULATED
| NVESTVMENT COVPANY UNDER SECTI ON 851 OF THE | NTERNAL REVENUE
CODE OF 1986 (26 U.S.C. § 851) AND WH CH |'S REG STERED W TH THE
UNI TED STATES SECURI TI ES AND EXCHANGE COWMM SSI ON UNDER THE
| N\VESTVMENT COVPANY ACT OF 1940 (54 STAT. 789, 15 U.S.C. § 80A-1
ET SEQ) OR A RELATED BUSI NESS TRUST WHI CH CONFI NES | TS
ACTIVITIES IN TH'S COWONVEALTH TO THE MAI NTENANCE,
ADM NI STRATI ON AND MANAGEMENT OF | NTANG BLE | NVESTMENTS AND
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ACTI VI TIES OF REGULATED | NVESTMENT COMPANI ES.

(3) A CORPORATI ON, TRUST OR OTHER ENTITY WHI CH IS AN EXEMPT
ORGANI ZATI ON AS DEFI NED BY SECTI ON 501 OF THE | NTERNAL REVENUE
CODE OF 1986 (26 U.S.C. § 501).

(4) A CORPORATI ON, TRUST OR OTHER ENTI TY ORGANI ZED AS A NOT-
FOR- PROFI T ORGANI ZATI ON UNDER THE LAWS OF THI S COMMONWEALTH OR
THE LAWS OF ANY OTHER STATE WHI CH:

(1) WOULD QUALI FY AS AN EXEMPT ORGANI ZATI ON AS DEFI NED BY
SECTI ON 501 OF THE | NTERNAL REVENUE CODE OF 1986 (26 U.S.C. §
501) ;

(11) WOULD QUALI FY AS A HOVEOMERS ASSOCI ATI ON AS DEFI NED BY
SECTI ON 528(C) OF THE | NTERNAL REVENUE CODE OF 1986 (26 U.S.C. §
528(Q)); OR

(111) 1S A MEMBERSH P ORGANI ZATI ON SUBJECT TO THE FEDERAL
LI M TATI ONS ON DEDUCTI ONS FROM TAXABLE | NCOVE UNDER SECTI ON 277
OF THE | NTERNAL REVENUE CODE OF 1986 (26 U.S.C. § 277) BUT ONLY
| F NO PECUNI ARY GAIN OR PROFI T | NURES TO ANY MEMBER OR RELATED
ENTI TY FROM THE MEMBERSHI P ORGANI ZATI ON.

(5) A COOPERATI VE AGRI CULTURAL ASSOCI ATI ON SUBJECT TO 15
PA.C.S. CH 75 (RELATING TO COOPERATI VE AGRI CULTURAL
ASSQOCI ATI ONS) .

(6) A BUSINESS TRUST | F THE TRUST IS ALL OF THE FOLLON NG

(1) CREATED OR MANAGED BY AN ENTITY WHI CH | S SUBJECT TO THE
TAX | MPOSED BY ARTICLE VII OR XV OR WHI CH | S AN AFFI LI ATE OF THE
ENTI TY WHI CH SHARES AT LEAST El GHTY PER CENT COMMON OWNERSHI P.

(11) CREATED AND MANAGED FOR THE PURPOCSE OF FACI LI TATI NG THE
SECURI TI ZATI ON OF | NTANG BLE ASSETS.

(111) CLASSIFI ED AS A PARTNERSHI P OR A DI SREGARDED ENTI TY
FOR FEDERAL | NCOVE TAX PURPOSES.

* * %

20030H2182B3729 - 5 -



1 Section 2. This act shall apply to taxable years begi nning
2 after Decenber 31, 2003.

3 Section 3. This act shall take effect imediately.
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