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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 980 5

| NTRODUCED BY BARD, GODSHALL, SCHRCODER, LEW S, CRAHALLA,
REI CHLEY, WATSON, CAPPELLI, CRElI GHTON AND BENNI NGHOFF,
APRI L 29, 2003

REFERRED TO COVWM TTEE ON | NSURANCE, APRI L 29, 2003

AN ACT

1 Anending the act of March 20, 2002 (P.L.154, No.13), entitled

2 "An act reformng the I aw on nedical professional liability;

3 providing for patient safety and reporting; establishing the
4 Patient Safety Authority and the Patient Safety Trust Fund;

5 abrogating regul ations; providing for nedical professional

6 liability informed consent, damages, expert qualifications,

7 limtations of actions and nedical records; establishing the
8 I nterbranch Comm ssi on on Venue; providing for nedical

9 professional liability insurance; establishing the Medical

10 Care Availability and Reduction of Error Fund; providing for
11 nmedi cal professional liability clains; establishing the Joint
12 Underwriting Association; regulating nedical professional

13 l[iability insurance; providing for medical |icensure

14 regul ation; providing for adm nistration; inmposing penalties;
15 and maki ng repeals,” further providing for nedical
16 professional liability insurance, for Medical Care

17 Avai l ability and Reduction of Error Fund and for extended

18 clainms; providing for filing of rates; and further providing
19 for actuarial data.

20 The General Assenbly of the Conmonweal th of Pennsyl vani a

21 hereby enacts as follows:

22 Section 1. Section 711(d) act of March 20, 2002 (P.L.154,
23 No. 13), known as the Medical Care Availability and Reduction of
24 Error (Mare) Act, is anended to read:

25 Section 711. Medical professional liability insurance.

26 * * %



1 (d) Basic coverage |limts.--A health care provider shal

2 insure or self-insure nedical professional liability in

3 accordance with the foll ow ng:

4 (1) For policies issued or renewed in the cal endar year
5 2002, the basic insurance coverage shall be:

6 (i) $500,000 per occurrence or claimand $1, 500, 000
7 per annual aggregate for a health care provider who

8 conducts nore than 50% of its health care business or

9 practice within this Comopnweal th and that is not a

10 hospi t al

11 (ii) $500,000 per occurrence or claimand $1, 500, 000
12 per annual aggregate for a health care provider who

13 conducts 50% or less of its health care business or

14 practice within this Comonweal t h.

15 (iii) $500,000 per occurrence or claimand

16 $2, 500, 000 per annual aggregate for a hospital.

17 (1.1) For policies issued or renewed in the cal endar

18 year 2003, the basic_insurance coverage shall be:

19 (i) $500,000 per occurrence or claimand $1, 500, 000
20 per annual aggregate for a participating health care
21 provider that is not a hospital.
22 (ii) $1,6000,000 per occurrence or claimand
23 $3, 000, 000 per annual aggregate for a nonparticipating
24 health care provider.
25 (iii) $500,000 per occurrence or_claimand
26 $1, 250, 000 per annual aggregate for a hospital.
27 (2) For policies issued or renewed in the cal endar years
28 [ 2003, 2004 and 2005,] 2004 and thereafter the basic
29 i nsurance coverage shall be:
30 (i) $500,000 per occurrence or claimand $1, 500, 000
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per annual aggregate for a participating health care

provider that is not a hospital.

(ii) [$%$1,000,000] $500,000 per occurrence or claim
and [ $3, 000, 000] $1, 500, 000 per annual aggregate for a
nonpartici pati ng health care provider.

(iii) $500,000 per occurrence or claimand
$2, 500, 000 per annual aggregate for a hospital.

[(3) Unless the commi ssioner finds pursuant to section
745(a) that additional basic insurance coverage capacity is
not available, for policies issued or renewed in cal endar
year 2006 and each year thereafter subject to paragraph (4),
t he basic insurance coverage shall be:

(i) $750,000 per occurrence or claimand $2,250, 000
per annual aggregate for a participating health care
provider that is not a hospital.

(ii) $1,000,000 per occurrence or claim and
$3, 000, 000 per annual aggregate for a nonparticipating
heal th care provider.

(iii) $750,000 per occurrence or claimand
$3, 750, 000 per annual aggregate for a hospital.

If the comm ssioner finds pursuant to section 745(a) that
addi ti onal basic insurance coverage capacity is not
avai |l abl e, the basic insurance coverage requirenents shal
remain at the |level required by paragraph (2); and the
commi ssi oner shall conduct a study every two years until the
commi ssioner finds that additional basic insurance coverage
capacity is available, at which tine the comm ssioner shal

i ncrease the required basic insurance coverage in accordance
with this paragraph.

(4) Unless the conm ssioner finds pursuant to section
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1 745(b) that additional basic insurance coverage capacity is
2 not available, for policies issued or renewed three years

3 after the increase in coverage limts required by paragraph
4 (3) and for each year thereafter, the basic insurance

5 coverage shall be:

6 (i) $1,000, 000 per occurrence or claimand

7 $3, 000, 000 per annual aggregate for a participating

8 health care provider that is not a hospital.

9 (ii) $1,000,000 per occurrence or claimand

10 $3, 000, 000 per annual aggregate for a nonparticipating
11 heal th care provider.

12 (iii) $1,000,000 per occurrence or claimand

13 $4, 500, 000 per annual aggregate for a hospital.

14 If the comm ssioner finds pursuant to section 745(b) that
15 addi ti onal basic insurance coverage capacity is not

16 avai |l abl e, the basic insurance coverage requirenents shal
17 remain at the |level required by paragraph (3); and the

18 commi ssi oner shall conduct a study every two years until the
19 conmmi ssioner finds that additional basic insurance coverage
20 capacity is available, at which tine the comm ssioner shal
21 i ncrease the required basic insurance coverage in accordance
22 with this paragraph.]
23 * x *
24 Section 2. Section 712(c), (d), (e) and (m) of the act are
25 anended and the section is anended by adding a subsection to
26 read:
27 Section 712. Medical Care Availability and Reduction of Error
28 Fund.
29 * x *
30 (c) Fund liability limts.--
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(1) For calendar year 2002, the imt of liability of
the fund created in section 701(d) of the forner Health Care
Services Ml practice Act for each health care provider that
conducts nore than 50% of its health care business or
practice within this Commonweal th and for each hospital shal
be $700, 000 for each occurrence and $2, 100, 000 per annual
aggr egat e.

[(2) The limt of liability of the fund for each
participating health care provider shall be as follows:

(i) For calendar year 2003 and each year thereafter,
the imt of liability of the fund shall be $500, 000 for
each occurrence and $1, 500, 000 per annual aggregate.

(i) If the basic insurance coverage requirenent is
i ncreased in accordance with section 711(d)(3) and,
not wi t hst andi ng subparagraph (i), for each cal endar year
following the increase in the basic insurance coverage
requirenent, the limt of liability of the fund shall be
$250, 000 for each occurrence and $750, 000 per annual
aggr egate.

(tit) If the basic insurance coverage requirenent is
i ncreased in accordance with section 711(d)(4) and,
not wi t hst andi ng subparagraphs (i) and (ii), for each
cal endar year following the increase in the basic
i nsurance coverage requirenment, the limt of liability of
the fund shall be zero.]

(2) For calendar year 2003, the limt of liability of

the fund shall be $500, 000 for each occurrence and $1, 500, 000

per annual aggregate.

(c.1) Coverage elimnation.--The conmm ssi oner shal

elimnate the liability coverage provided by the fund to health
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1 care providers as defined in section 702 no later than Decenber
2 31, 2003. Upon this action by the conmissioner, the linmt of

3 liability of the fund shall thereafter be zero for_any clains

4 that occur after Decenber 31, 2003.

5 [(d) Assessnents.--

6 (1) For calendar year 2003 and for each year thereafter,
7 the fund shall be funded by an assessnent on each

8 participating health care provider. Assessnents shall be

9 | evied by the departnent on or after January 1 of each year.
10 The assessnent shall be based on the prevailing primry

11 prem um for each participating health care provider and

12 shall, in the aggregate, produce an anount sufficient to do
13 all of the follow ng:

14 (1) Reinmburse the fund for the paynment of reported
15 cl ai ms whi ch becane final during the preceding clains

16 peri od.

17 (i1i) Pay expenses of the fund incurred during the
18 precedi ng cl ai ns peri od.

19 (ti1) Pay principal and interest on noneys
20 transferred into the fund in accordance with section
21 713(c).
22 (iv) Provide a reserve that shall be 10% of the sum
23 of subparagraphs (i), (ii) and (iii).
24 (2) The department shall notify all basic insurance
25 coverage insurers and self-insured participating health care
26 provi ders of the assessnent by Novenber 1 for the succeedi ng
27 cal endar year.
28 (3) Any appeal of the assessnent shall be filed with the
29 departnment. ]
30 (e) Discount on surcharges and assessnents. --
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(1) For calendar year 2002, the departnment shal
di scount the aggregate surcharge inposed under section
701(e) (1) of the Health Care Services Ml practice Act by 5%
of the aggregate surcharge inposed under that section for
cal endar year 2001 in accordance with the foll ow ng:

(1) Fifty percent of the aggregate discount shall be
granted equally to hospitals and to participating health
care providers that were surcharged as nenbers of one of
the four highest rate classes of the prevailing primry
prem um

(ii) Notw thstandi ng subparagraph (i), 50% of the
aggregat e di scount shall be granted equally to al
participating health care providers.

(ti1) The departnment shall issue a credit to a
participating health care provider who, prior to the
effective date of this section, has paid the surcharge
i nposed under section 701(e)(1) of the forner Health Care
Services Mal practice Act for cal endar year 2002 prior to
the effective date of this section.

[(2) For cal endar years 2003 and 2004, the departnent
shal | di scount the aggregate assessnment inposed under
subsection (d) for each cal endar year by 10% of the aggregate
surcharge i nposed under section 701(e)(1) of the forner
Health Care Services Ml practice Act for cal endar year 2001
in accordance with the foll ow ng:

(1) Fifty percent of the aggregate discount shall be
granted equally to hospitals and to participating health
care providers that were assessed as nenbers of one of
the four highest rate classes of the prevailing primry

prem um
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(ii) Notw thstandi ng subparagraph (i), 50% of the
aggregat e di scount shall be granted equally to al
participating health care providers.

(3) For calendar years 2005 and thereafter, if the basic
i nsurance coverage requirenment is increased in accordance
with section 711(d)(3) or (4), the departnent may di scount
t he aggregate assessnent inposed under subsection (d) by an
anount not to exceed the aggregate sumto be deposited in the
fund in accordance with subsection (m.]

* x *
(m Suppl enmental funding.--

[ Not wi t hst andi ng the provisions of 75 Pa.C. S. § 6506(b)
(relating to surcharge) to the contrary, beginning January 1,
2004, and for a period of nine cal endar years thereafter, al
surcharges |levied and coll ected under 75 Pa.C. S. § 6506(a) by
any division of the unified judicial systemshall be remtted
to the Cormonweal th for deposit in the Medical Care
Avai l ability and Restriction of Error Fund. These funds shall
be used to reduce surcharges and assessnents in accordance
wi th subsection (e). Beginning January 1, 2014, and each year
thereafter, the surcharges |evied and coll ected under 75
Pa.C. S. 8 6506(a) shall be deposited into the General Fund.]

Revenue col |l ected under section 1206 of the act of March 4, 1971

(P.L.6, No.2), known as the Tax Reform Code of 1971, in excess

of $.05 per cigarette shall be deposited in the fund. These

funds shall be used to reduce surcharges and assessnents for

cal endar year 2003 and thereafter. This subsection shall expire

when the fund term nates under subsection (k).

* * %

Section 3. Sections 715(a) and 745 of the act are anended to
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read:
Section 715. Extended cl ai ns.

(a) GCeneral rule.--If a nedical professional liability claim
agai nst a health care provider who was required to participate
in the Medical Professional Liability Catastrophe Loss Fund
under section 701(d) of the act of October 15, 1975 (P.L. 390,

No. 111), known as the Health Care Services Ml practice Act, is
made nore than four years after the breach of contract or tort
occurred and if the claimis filed wwthin the applicable statute

of limtations and statute of repose, the claimshall be

def ended by the departnment if the departnent received a witten
request for indemity and defense within 180 days of the date on
whi ch notice of the claimis first given to the participating
health care provider or its insurer. Wiere nmultiple treatnents
or consultations took place |less than four years before the date
on which the health care provider or its insurer received notice
of the claim the claimshall be deened for purposes of this
section to have occurred | ess than four years prior to the date
of notice and shall be defended by the insurer in accordance
with this chapter

* x *
Section 745. Actuarial data.

[(a) Initial study.--The follow ng shall apply:

(1)] No later than April 1, 2005, each insurer providing

nmedi cal professional liability insurance in this Commonweal t h

shall file loss data as required by the comm ssioner. For

failure to conply, the comm ssioner shall inpose an

adm ni strative penalty of $1,000 for every day that this data

is not provided in accordance with this [paragraph] section.

[(2) By July 1, 2005, the conm ssioner shall conduct a
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1 study regarding the availability of additional basic

2 i nsurance coverage capacity. The study shall include an

3 estimate of the total change in nedical professional

4 l[iability insurance | oss-cost resulting frominpl enentation
5 of this act prepared by an independent actuary. The fee for
6 t he i ndependent actuary shall be borne by the fund. In

7 devel oping the estimte, the independent actuary shal

8 consider all of the follow ng:

9 (i) The nobst recent accident year and ratenmaking

10 data avail abl e.

11 (ii) Any other relevant factors within or outside
12 t his Cormonweal th in accordance with sound actuari al

13 pri nci pl es.

14 (b) Additional study.--The follow ng shall apply:

15 (1) Three years following the increase of the basic

16 i nsurance coverage requirenment in accordance with section

17 711(d) (3), each insurer providing nedical professional

18 [iability insurance in this Commonweal th shall file |oss data
19 wi th the comm ssioner upon request. For failure to conply,
20 t he comm ssioner shall inpose an adm nistrative penalty of
21 $1,000 for every day that this data is not provided in
22 accordance with this paragraph.
23 (2) Three nonths followi ng the request nade under
24 par agraph (1), the comm ssioner shall conduct a study
25 regarding the availability of additional basic insurance
26 coverage capacity. The study shall include an estimte of the
27 total change in medical professional liability insurance
28 | oss-cost resulting frominplenentation of this act prepared
29 by an i ndependent actuary. The fee for the independent
30 actuary shall be borne by the fund. In devel oping the
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estimate, the independent actuary shall consider all of the
fol | ow ng:
(i) The nobst recent accident year and ratenmaking
dat a avail abl e.
(ii) Any other relevant factors within or outside
this Commonweal th in accordance with sound actuari al

principles.]
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Section 4. This act shall take effect in 60 days.
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