PRINTER S NO. 1452

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1162 %5

| NTRODUCED BY DENT, GERLACH, ORI E, MOWERY AND BOSCOLA,
OCTOBER 16, 2001

REFERRED TO COVMUNI TY AND ECONOM C DEVELOPMENT, OCTOBER 16, 2001
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AN ACT
Establ i shing the Private Enterprise Review Board; and providing
for conpetition with private enterprise by governnent,
community col |l eges and universities.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Governnent
Conpetition with Private Enterprise Act.

Section 2. Purpose.

The purpose of this act is to limt government conpetition
with private enterprise in the offering of goods and services,
to provide additional econom c opportunities to private
i ndustry, to regulate conpetition by institutions of higher
education unless it enhances an educational or research function
and to address issues and conpl aints concerning conpetition
through a private enterprise review board.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
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have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." State agency or |ocal agency as defined in this
act .

"Invited guests.” Persons who enter onto a canpus for
educational, research or public service activity and not
primarily to purchase or receive goods and services not rel ated
to the educational, research or public service activity for
whi ch the persons enter onto the canpus.

"Local agency." A departnent, office, comm ssion,
institution, board or other agency or |ocal organization,
regardl ess of whether noneys are appropriated to the agency,
including, but not limted to, cities, boroughs, towns,

t ownshi ps or any other nunicipal entity.

"Private enterprise.” An individual, firm partnershinp,
joint venture, corporation, association or any other |egal
entity engaging in the manufacturing, processing, sale, offering
for sale, rental, |easing, delivery, dispensing, distributing or
advertising of goods or services.

"Public service.”" An activity that is normally and generally
associated with community coll eges and universities in this
Commonweal th, a purpose or significant result of which is not to
engage in conpetition with private enterprise.

"Smal | business.” Any self-enployed individual, sole
proprietorship, firm corporation, partnership, association or
other entity that:

(1) bhas fewer than 101 full-tinme enpl oyees; and
(2) 1is subject to incone taxation under the act of March
4, 1971 (P.L.6, No.2), known as the Tax Reform Code of 1971.

"State agency." A departnent, office, comm ssion,
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institution, board or other agency or State organi zati on,

regardl ess of whether noneys are appropriated to the agency.

Section 4. Governnment conpetition with private enterprise
pr ohi bi t ed.

(a) Prohibition.--A State agency or |ocal agency shall not
engage in the manufacturing, processing, sale, offering for
sale, rental, leasing, delivery, dispensing, distributing or
advertising of goods or services to the public which are al so
of fered by private enterprise unless specifically authorized by
I aw.

(b) Provisions through other agencies.--A State agency or
| ocal agency shall not offer or provide goods or services to the
public for or through another state agency or |ocal agency,

i ncl udi ng providing goods or services to the public by
i nt ergovernnental or interagency agreenent.

(c) Exceptions.--The restrictions on conpetition with

private enterprise contained in this section do not apply to:
(1) The devel opnent, operation and managenent of State
par ks, historical nonunments and hiking or equestrian trails.
(2) The construction, maintenance and operation of State
transportation facilities.
Section 5. Conpetition with private enterprise by comunity
col | eges and universities.

Community col |l eges and universities, which shall include
State and State-related universities, in this Conmonweal th shal
not, unless specifically authorized by |aw

(1) Provide to persons other than students, faculty,
staff or invited guests, goods, services or facilities that
are practically available fromprivate enterprise.

(2) Enter conpetitive bidding for rendering any goods or
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1 services by the community coll ege or university rendering the
2 goods or services. Any such bid shall fairly and fully

3 allocate all direct and indirect costs unless the funding

4 agency or sources provide for or require all bidders to use a
5 specific procedure or formula for allocating costs.

6 (3) Provide to students, faculty, staff or invited

7 guests goods, services or facilities that are practically

8 avai l able fromprivate enterprise except as otherw se

9 aut hori zed by | aw.

10 (4) Provide goods, services or facilities for or through
11 anot her State agency or |ocal agency, including by

12 i nt ergovernnental or interagency agreenent, which, if

13 provi ded directly by the contractor, would be in violation of
14 this section.

15 Section 6. Private Enterprise Revi ew Board.

16 (a) Establishnent.--The Private Enterprise Review Board is
17 hereby established.

18 (b) Menbership.--The board shall be conposed of the

19 followi ng 15 nmenbers:
20 (1) The Secretary of Community and Econom c Devel opnent.
21 (2) One nenber appointed by the Secretary of Education.
22 (3) Nine nmenbers fromprivate enterprise, at |east five
23 of whom are smal |l business owners, two appoi nted by the
24 President pro tenpore of the Senate; two appointed by the
25 Speaker of the House of Representatives; two appointed by the
26 Mnority Leader of the Senate and two appoi nted by the
27 Mnority Leader of the House of Representatives and one
28 appoi nted by the Governor.
29 (4) Two Senators, appointed by the President pro
30 t enpor e.
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(5) Two representatives, appointed by the Speaker of the
House of Representatives.

(c) Ternms of appointnent.--Mnbers of the board serve for
terms of two years. A nenber of the Senate, a nenber of the
House of Representatives or officer of a State agency no | onger
hol di ng such office shall | ose nenbership on the board, in which
case the appointing officer shall appoint a replacenent nenber
for the remainder of the unexpired term

(d) Conpensation.--Mnbers of this board shall not be
eligible to receive conpensation but are eligible for
rei mbursenent of necessary expenses.

(e) Duties of the board.--The board shall:

(1) Select a chairman fromanong its nenbers.

(2) Establish operating guidelines of the board.

(3) Meet at least four tinmes each year and hol d
addi tional hearings as nay be necessary at the call of the
chai r man.

(4) Receive witten conplaints of violations of this
act .

(5) Transmit conplaints received under paragraph (4) to
the State agency, |ocal agency, university or community
college alleged to be in violation.

(6) Review conplaints and determ ne whet her the agency,
university or community college is in violation of the
provi sions of this act.

(7) Issue a witten report of its findings within 90
days after the conplaint was fil ed.

(8) Transmit a conplete report of each neeting to the
Governor and the CGeneral Assenbly, including recommendations

to remedy violations and findings on necessary exceptions to
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t he prohibitions.

(f) Evaluation.--The board may eval uate and revi ew
opportunities to contract with private enterprise that are
deened to be in the public interest. The public agencies
of fering services subject to review shall be involved as
participants in the evaluation process. The board may hold
public hearings as a part of its evaluation process and shal
report its recommendations to the Governor and the General
Assenbl y.

(g) Review --The board may eval uate and review all State
agency exceptions to conpetition with private enterprise and may
determ ne that any function or functions of a State agency,
| ocal agency, university or community college are or could be a
violation of this act. The board shall report its findings and
recommendations to the Governor and the General Assenbly.

(h) Staff support.--At the request of the board, the
Depart ment of Comrunity and Econom c Devel opnent shall provide
such staff support as is necessary to carry out the board's
duties pursuant to this section. The Auditor General shal
provi de performance audit information relating to State agency,
university and community col |l ege budgets and functions that the
Audi tor General has avail abl e wi thout additional contact with
agenci es through the | egislative review of agenci es otherw se
aut hori zed by | aw.

Section 7. Regul ations.

The Departnent of Community and Econom c Devel opnent shal
pronul gate rules and regul ations to adm ni ster the provisions of
this act.

Section 8. Effective date.

This act shall take effect in 60 days.
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