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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 701 *%5°

| NTRODUCED BY CGREENLEAF, O PAKE, BOSCOLA, THOMPSQON, DENT,
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AN ACT
Amrending Title 65 (Public Oficers) of the Pennsylvania
Consol idated Statutes, providing for access to public
records; establishing the Ofice of Access to Public Records;
i nposi ng penalties; and making a repeal.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Part Il of Title 65 of the Pennsyl vania
Consolidated Statutes is anmended by adding a chapter to read:
CHAPTER 15
PUBLI C RECORDS ACCESS
Sec.
1501. Short title of chapter.
1502. Legislative findings, intent and construction.
1503. Definitions.
1504. Access to public records.
1505. Exenpti ons.
1506. Redacti on.

1507. Rul es governing access to public records.
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§ 1501.

Del ay or denial of request.

Ofice of Access to Public Records.
Appeal s.

Penal ties, court costs and attorney fees.
| munity.

Short title of chapter.

This chapter shall be known and nay be cited as the Access to

Publ i ¢ Records Act.

Legi slative findings, intent and construction.
Fi ndi ngs. --The General Assenbly finds that:

(1) Access to public records is vital to the

preservation and functioning of the denocratic process. The

public is entitled to know and be informed fully about the

of ficial business of public officials and public enpl oyees

and the activities of governnment agencies. Access to

i nformati on about the conduct and activities of public

officials, public enployees and governnent agencies is

necessary to assist the public in understanding its

government, nonitoring its government and maki ng i nfornmed

j udgnment s about how to exercise its political power.

(2) The public has a fundanental right of access to

i nformati on on the appropriation, expenditure and investnment

of public noney.

(3) Governnent agencies receive and nmai ntain data,

i nformati on and public records about persons in their

commercial and private endeavors. It is inportant that access

to public records be bal anced against rights of privacy and

confidentiality provided in | aw regardi ng personal data

gat hered by governnment agenci es.

(4) Technol ogi cal advances have resulted in new ways to
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create, store and use public records. These advances shoul d
not hinder or restrict access to public records but should be
used to facilitate access to public records.

(5) Providing access to public records is an essenti al
function of government agencies and an integral part of the
fundamental duties of public officials and public enpl oyees.
Rul es regardi ng access to public records should be made
avai l able to the public and shoul d provi de gui dance to public
of ficials and public enpl oyees charged with the
responsi bility of making public records accessi bl e.

(6) Governnent agencies have a duty to preserve the
physical integrity of public records but nmust do so in a
manner that does not burden the right of the public to access
t hose records.

(b) Intent.--It is the intent of the General Assenbly to:

(1) Ensure and facilitate the right of the public to
have access to information about the conduct and activities
of its governnent.

(2) WMake public records avail able for access by the
public unless there is a specific provision of Federal or
State law that makes the records exenpt from access.

(3) Place the burden of proving that information is not
a public record or that a public record is exenpt from access
on the governnment agency that denies access.

(4) Favor public access when, in the application of this
chapter, countervailing interests are of equal weight.

(5) Provide guidelines to assist public officials and
publ i c enpl oyees in responding to requests for access to
public records.

(6) Establish practices for access to public records.
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(c) Construction.--Nothing in this chapter is intended to
nodi fy, rescind or supersede any public record retention and
di sposition schedul e established pursuant to | aw
§ 1503. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." Any of the follow ng:

(1) The legislative branch of the governnment of this
Conmonweal t h.

(2) The executive branch of the governnment of this
Commonweal th, including its departnents, offices, boards,
commi ssi ons and ot her subordi nate agenci es.

(3) Independent agencies of the government of this
Commonweal th which are not subject to the policy supervision
and control of the Governor and are not part of the
| egi sl ative or judicial branches of governnent.

(4) The Ofice of Attorney CGeneral, the Departnent of
the Auditor General and the Treasury Departnent.

(5) Political subdivisions, internediate units and
public trade or vocational schools, intergovernnental
agenci es and councils of governnments, including their
departnents, offices, boards, conmm ssions and ot her
subor di nat e agenci es.

(6) An authority or instrunentality created by the
Commonweal th or by a political subdivision or political
subdi vi si ons.

(7) State-aided colleges and universities, State-owned
col |l eges and universities, State-related universities and

community col | eges.

20010S0701B0759 - 4 -



1 (8) An entity created pursuant to a statute or pursuant
2 to the action of an agency for the purpose of performng a

3 government al function.

4 (9) An entity contracted by an agency to performa

5 governmental function but only insofar as the entity's

6 records regarding the contracted governnental function are

7 concerned. Wth respect to any and all records unrelated to

8 the entity's performance of the governnmental function, the

9 entity shall not be an agency for the purposes of this

10 chapter. The term does not include:

11 (1) An entity to the extent that it holds on a

12 contractual basis the public records of other agencies solely
13 for purposes of storage or safekeeping or solely to provide
14 dat a processing.

15 (2) A legislative caucus.

16 (3) A court created by or pursuant to the Constitution
17 of Pennsyl vani a.

18 "Office." The Ofice of Access to Public Records established

19 under section 1509 (relating to Ofice of Access to Public

20 Records).

21 "Public record.” Information, regardless of the physical
22 formin which the information is recorded or stored, that

23 records a transaction or activity of an agency or which is

24 created, received or retained by or on behalf of an agency

25 pursuant to law or in connection with the duties and

26 responsibilities of the agency.

27 8§ 1504. Access to public records.

28 A public record shall be nmade accessible for inspection and
29 copying by any person in accordance with this chapter unless
30 otherw se provided by Federal or State |law. The burden shall be
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on the agency to show that specific informati on may not be
accessed or a public record is exenpt from access under section
1505 (relating to exenptions).

§ 1505. Exenptions.

(a) Enunerated exenptions.--The follow ng public records
shall be exenpt fromthe inspection and copying requirenents of
section 1504 (relating to access to public records):

(1) Medical information that indicates an individual's
nmedi cal history, including evaluation, diagnosis and
treat nent.

(2) Hone street address, hone tel ephone nunber, Soci al
Security nunber, insurance information or disability status
of an agency enpl oyee, and the unlisted honme tel ephone
nunber, Social Security nunber, insurance information or
di sability status of an agency official.

(3) Test questions, scoring keys and other records used
to admnister a licensing, enploynent or academ c exam nation
if access would conprom se the fairness or objectivity of the
exam nation process.

(4) Information regarding discipline, denotion or
di scharge contained in an agency's personnel files or
nom nati ons and reconmendati ons by a nmenber of the General
Assenbly for public enploynent or appointnment to a
governmental position, except that the status of any
di sci plinary proceedi ng agai nst a public official or public
enpl oyee and information relating to the disciplinary action
taken, if any, shall be accessible.

(5) Information, access to which would jeopardize the
physi cal security of agency enployees, officials, property

and recordkeepi ng systens or which woul d expose agency
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property or recordkeepi ng systens to damage, theft or other
appropriations or use contrary to |law or public policy.
(6) Drafts of bills, resolutions or anendnents prepared
by a public official or public enployee acting in a
| egi sl ative capacity until such drafts have been nunbered and
filed with the Chief Cerk of the House of Representatives or
the Secretary of the Senate or, in the case of a political
subdi vi sion, until such tinme as the drafts have been
presented to a nunber of nenbers of the governing body of the
political subdivision equal to or greater than a quorum
(7) (i) Research requests frompublic officials or
public enployees to the Legislative Reference Bureau, the
Local Governnent Conmi ssion, the Joint State Government
Commi ssion, the Legislative Budget and Fi nance Conmitt ee,
the Joint Legislative Air and Water Pollution Control and
Conservation Commttee, the Legislative Ofice for
Research Liaison, the Legislative Data Processing Center
or any other designated |egislative service agency or the
staff of any caucus or commttee of the General Assenbly
and research requests froma nenber of the Ceneral
Assenbly to that nenber's |egislative office staff.

(ii) This paragraph shall not apply to products of
research by the Legislative Reference Bureau, the Local
Gover nnent Conmi ssion, the Joint State Government
Commi ssion, the Legislative Budget and Fi nance Conmitt ee,
the Joint Legislative Air and Water Pol |l ution Control and
Conservation Commttee, the Legislative Ofice for
Research Liaison, the Legislative Data Processing Center
or any other designated |egislative service agency. In

provi di ng access to those docunents, the identity of the
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person maki ng the request may not be disclosed w thout

t hat person's consent.

(8) Information that constitutes a conmunication between
a natural person in his private capacity and an i ndi vi dual
el ected official in his official capacity regarding a matter
of a natural person's health, safety or welfare, or that
constitutes the expression of a natural person's personal
opi ni on.

(9) Information concerning an agency's |abor relations
or litigation strategy provided that the | abor rel ations
action or the litigation has already comrenced or is expected
immnently or the agency has a reasonabl e expectation of
litigation by or against an identifiable person or class of
persons.

(10) Records of the Governor's Ofice or, in the case of
a political subdivision, the chief executive officer or
governi ng body or the menber or nenbers of the governing body
thereof acting in an executive capacity, including, but not
l[imted to, budget recomrendations, |egislative proposals and
proposed policy statenents that, if access were provided,
woul d:

(i) 1in the case of the Governor, reveal the
Governor's contenpl ated policies or courses of action
before the Governor has formally proposed those policies
or courses of action or made them public; or

(i1i) in the case of a political subdivision, reveal
the contenpl ated policies or courses of action before the
policies or courses of action have been presented to a
nunber of menbers of the governing body of the political

subdi vi sion equal to or greater than a quorum

20010S0701B0759 - 8 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(11) Conputer prograns manufactured or marketed by
per sons under exclusive legal right, owned by an agency or
entrusted to it.

(12) Trade secrets or proprietary commercial infornmation
or noni ndi vidual financial information regarding a business
entity, including a sole proprietorship, obtained by an
agency if:

(i) the agency or a court declares that access to
the information could reasonably be expected to result in
unfair conpetitive injury to the business entity
submtting the information or would inpair the ability of
the agency to obtain necessary information in the future;
and

(i1i) the business entity submtting the infornmation
provides with the information a witten claimthat the
i nformati on contains trade secrets, proprietary
commerci al information or nonindividual financial
i nformati on regardi ng the business entity and a conci se
statement of the reasons supporting the claim The claim
shall be construed as a public record for purposes of
this chapter
(13) Notes that are personally prepared by a public

of ficial or public enployee when the notes are used solely
for that official's or enployee's own personal use as an aid
to menory.

(14) Information, including, but not limted to, the
names, gender, gross conpensation, job descriptions,

t el ephone nunbers, nunbers of hours worked per pay period,
dates of enploynent, relevant educati on and previous

enpl oyment of undercover | aw enforcenent personnel and under-
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1 cover investigative personnel if the agency or a court

2 decl ares that access coul d reasonably be expected to inpair

3 the effectiveness of investigations or endanger any

4 i ndi vidual's safety.

5 (15) Information, access to which would violate a

6 statutory fiduciary obligation that an agency or a public

7 of ficial or public enployee of an agency has to the nenbers
8 or beneficiaries of a retirenment system pension fund,

9 deferred conpensation fund or simlar enployee or retiree

10 benefit plan.

11 (16) (i) Information which, if accessed, would

12 interfere with procurenent procedures authorized by |aw
13 if the information:

14 (A) would give an unfair conpetitive advantage
15 to any person proposing to enter into a contract with
16 an agency,

17 (B) is proprietary information submtted to an
18 agency in a proposal to enter into a contract where
19 such information woul d not otherw se be required by
20 law to be submtted to the agency; or
21 (© would disclose the internal eval uation
22 process by which an agency proposes to award a
23 contract prior to the execution of the contract.
24 (ii) Nothing in this paragraph shall be construed to
25 prohi bit access to all bids submtted to an agency upon
26 t he public opening of bids, the proposal submitted to an
27 agency by the recipient of a contract award or a contract
28 awar ded by an agency.
29 (17) (i) Information regarding real, personal or
30 intellectual property prepared in contenplation of an
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acqui sition, sale, exchange, |ease, rental or other
conpensat ed transaction by an agency that, if access were
provi ded before legal or equitable title were acquired or
an agreenent of sale were entered into, would reveal the
identity of the real property or the appraisal or

esti mated val ue of the real, personal or intellectual
property unl ess:

(A) public interest in obtaining access to the
i nformati on outwei ghs the agency's duty to acquire
the property on the best terns possible, including
the agency's interest in maximzing the financial
benefit of the transaction;

(B) access to the information has al ready been
provi ded to persons not enployed by or under a duty
of confidentiality to the agency;

(© in the case of information that woul d
identify the real property, potential sellers of the
descri bed property have al ready | earned of the
agency's plans to acquire the property; or

(D) in the case of information that woul d
identify the appraisal or estimted val ue of
property, the potential sellers have already |earned
of the agency's appraisal or estimated val ue of the
property.

(ii) Nothing in this paragraph shall be construed to
prohi bit access to any such appraisal or estimted val ue
of the real, personal or intellectual property after it
is acquired or an agreenent of sale is entered into.

(18) (i) Information that would result in the

di scl osure of the name of a donor or a prospective donor

20010S0701B0759 - 11 -
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to an agency, provided that all of the follow ng apply:
(A) the agency either is a public institution of
hi gher education or is primarily engaged in
educational, charitable or artistic endeavors;
(B) the donor requests anonymity in witing;, and
(C© the agency has no regulatory or legislative
authority over the donor, a nenber of the donor's

i medi ate famly or any entity owned or controlled by

t he donor or the donor's immediate famly.

(1i) Information regarding the terns, conditions,
restrictions or privileges relating to any such donation
shall be construed as a public record and shall be nmade
avai |l abl e for inspection and copyi ng notw t hst andi ng any
ot her provisions of this paragraph.

(ti1) For the purposes of this paragraph, "imredi ate
fam |ly" neans a parent, spouse, child, brother, sister or
like relative-in-Iaw.

(19) Unpublished | ecture notes, unpublished manuscripts,
creative works in progress and scholarly correspondence, any
of which have been devel oped, discovered or received by or on
behal f of faculty, staff, enployees or students of a public
institution of education.

(20) (i) Records created by an agency in the process of

i nvestigating a possible violation of statutory or

regulatory law if the rel ease of the records would

identify a confidential source; disclose information nade
confidential by law or court order; or disclose an
ongoi ng surveillance or undercover investigation, or

ot her ongoi ng confidential investigative procedure not

routi nely enpl oyed by | aw enforcenent agenci es.
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1 (ii) Subparagraph (i) shall not apply to other

2 crimnal records or information, including, but not

3 limted to, the follow ng records or information, which

4 shall be accessible unless the agency can denonstrate

5 t hat providing access to the person nmeking the request

6 woul d endanger a person's safety or property:

7 (A) Initial incident reports, police blotters

8 and sim|lar records that summarize the date, tine,

9 pl ace, purpose and cause of services performed by | aw
10 enf orcenent agencies or investigative agencies.

11 (B) The date, tinme, location and nature of a

12 reported crine.

13 (C The nane, sex, age and address of a person
14 who is not a juvenile, arrested, cited or otherw se
15 charged with either a crimnal or civil violation

16 the date, time and | ocation of an arrest or citation
17 t he charge or charges brought agai nst the person; and
18 any docunents including warrants, informations,

19 i ndi ctments, conplaints and notices given or required
20 by law to be given to the person charged.
21 (D) Traffic accident reports and conpil ations of
22 data derived therefrom
23 (21) Information that is confidential or privileged and
24 may not be accessed pursuant to Federal or State |aw,
25 i ncluding informati on access to which would result in the
26 | oss of Federal funds by an agency.
27 (b) Nondescriptive information.--Notw thstanding the

28 provisions of subsection (a)(1), (2), (3), (14), (18) and (20),
29 access to information that does not identify any particul ar
30 individual or business entity shall be discl osed.

20010S0701B0759 - 13 -
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(c) Agency discretion.--An agency nmay exercise its
di scretion to nake any public record enunerated under subsection
(a) accessible for inspection and copying if:

(1) disclosure of that public record is not expressly
prohi bited by Federal or State |aw, or

(2) the governing body, agency head or designee with
custody and control of the record determnes that there is no

i ndi vidual or agency interest in restricting access to the

record, or that the public interest favoring access outwei ghs

t he individual or agency interest favoring restriction of

access.

§ 1506. Redacti on.

(a) GCeneral rule.--Wen a public record contains infornmation
that is subject to access as well as information that is exenpt
from access under section 1505 (relating to exenptions), the
agency shall disclose the information that is subject to access
and withhold information that is exenpt from access. Were the
exenpt information is an integral part of the public record and
cannot be separated in any other reasonable manner, the agency
shall redact it in a clearly identifiable manner and provide
access to the nonexenpt information. The information redacted
shall constitute a denial under section 1508(c) (relating to
del ay or denial of request).

(b) Prohibition.--

(1) An agency may not use the incidental inclusion of

i nformati on exenpt from access as a neans to deny access to a

public record that is otherw se subject to access.

(2) A violation of this subsection shall constitute an
intentional violation of this chapter subject to the

penal ti es under section 1511 (relating to penalties, court

20010S0701B0759 - 14 -



1 costs and attorney fees).

2 8 1507. Rules governing access to public records.

3 (a) Right to inspect and copy. --

4 (1) A person has the right to inspect and copy a public
5 record at the agency office or facility where the public

6 record is avail abl e.

7 (2) Public records shall be avail able during the regular
8 busi ness hours of the agency.

9 (3) Public records, unless exenpt from access under

10 section 1505 (relating to exenptions) or subject to delay or
11 deni al under section 1508 (relating to delay or denial of

12 request), shall be made avail able for inspection and copyi ng
13 wi thin 24 hours of when the request is received or the

14 foll owi ng busi ness day, whichever is |ater.

15 (4) An agency may not deny a request to inspect or copy
16 public records for the purpose of preventing a person from
17 i nt erposi ng an objection or registering a conmment regarding a
18 matter of proposed official action.

19 (b) Rules governing access.--An agency shall establish rul es

20 that are reasonabl e and necessary to govern the inspection and
21 copying of public records. The rules shall be in witing and
22 shall be conspicuously posted at the agency. Public notice of

23 the rules shall be given as provided for under subsection (e).

24 (c) Contents.--

25 (1) The rules shall include, but are not |limted to, the
26 fol | ow ng:

27 (1) A list of applicable fees.

28 (i1i) The duration of a person's access to the

29 requested public records if the agency has insufficient
30 resources to simultaneously serve all persons requesting

20010S0701B0759 - 15 -
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access to the record or record series.

(ii1) Requirenents governing access to and conduct
in the area in which records are stored or nade avail abl e
and for the handling of the records.

(2) The rules may not include the foll ow ng:

(1) A requirenent that a request for public records
nmust be made in witing and in person.

(ii) Subject to paragraph (1)(ii), limtations
governing the nunber of public records that may be
requested or made avail able for inspection or copying.

(itiit) A requirenent to disclose the purpose or
notive for the request to inspect or copy a public
record.

(3) Nothing in paragraph (2) shall be construed to
prohi bit an agency from providing a uniformapplication form
or assisting a person with that person's request by asking
guestions for the purpose of further defining or narrow ng
the request as long as the questions do not inpede the right
to access public records established by this chapter.

(d) Fees.--

(1) An agency may inpose fees for copying public records
under this chapter provided that the fees are reasonabl e and
based on prevailing fees for conparabl e photocopyi ng services
provi ded by | ocal business entities. No fee structure shal
be established with the intent or effect of excluding persons
fromaccess to public records or copies thereof or of
creating profit for the agency.

(2) An agency may inpose fees for official certification
of copies if the certification is for the purpose of legally

verifying the accuracy and conpl et eness of the record.
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(3) An agency may inpose research fees for retrieval of
records nmintai ned on an archival basis or at a l|ocation
ot her than the agency office or for satisfaction of record
requests for which the requester is unable to provide
sufficient information for the agency to retrieve the record.

(4) An agency may inpose fees for the postage and
handl i ng of copies of records when the request is not placed
in person by the requester.

(5) Subject to subsection (h), an agency nay not inpose
fees for the inspection of public records at the |ocation at
whi ch the request is made.

(e) Public notice.--

(1) An agency shall give public notice of the rules it
establishes in conpliance with subsection (b) governing the
i nspection and copying of public records. The public notice
shall include as part of the rules the list of fees
est abl i shed under subsection (d).

(2) An agency that is part of State governnment shal
publish the public notice in the Pennsylvania Bulletin. A
| ocal agency shall publish notice in a newspaper of general
circulation, as defined by 45 Pa.C.S. §8 101 (relating to
definitions), which is circulated in the political
subdi vi si on where the agency has an office or facility.

(3) Publication of the rules and list of fees may be in
summary form indicating the place and regul ar busi ness hours
at which the full document containing the rules and |ist of
fees is avail abl e.

(4) Copies of the rules and |ist of fees shall be
furnished free of charge to any person requesting them

(5) The agency shall give the public notice required by

20010S0701B0759 - 17 -
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this subsection in January of each year and 30 days before
any substantive change in the rules, including any change in
the list of fees, takes effect. In the case of the required
January notice, if there has been no change in the rules
since the | ast published notice, the requirenment to publish
the rules or a summary thereof shall not apply, and the
January published notice shall instead reference the date and
pl ace of the l|ast published notice, state that there has been
no change in the rules and |list of fees since that notice and
i ndicate the place and regul ar business hours at which the
full document containing the rules and list of fees is
avai | abl e.
(f) Certified copies.--Upon request, an agency shall provide
a person with a certified copy of a public record if the person
identifies the public record with reasonable specificity and the
person pays the | awful fees.
(g) Large requests.--1f a person requests copies of nore
t han 50 pages of public records from an agency, the agency may
permt the person nmaking the request to use the agency's
facilities for copying the requested records and may all ow the
person to provide that person's own copying facilities and
personnel to make the copies at the agency's office.
(h) Special access fees.--An agency may provi de speci al
el ectronic access to public records nmaintained on an el ectronic
data processing system including access by offsite electronic
data processing systens. The agency nmay establish a fee or fees
specifically for the provision of such access. The fees shall be
uni form and reasonabl e when conpared to fees for simlar
services provided by business entities. The fees may be a fl at

rate, a yearly subscription, a per-transaction fee, a fee based
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1 on the cunulative tinme of system access or any conbi nation

2 thereof. The fees may not be established with the intent or

3 effect of excluding persons fromaccess to public records or

4 copies thereof or of creating profit for the agency.

5 (1) Access by electronic neans.--

6 (1) |If access to the public record is nmade avail abl e by
7 an agency only by electronic nmeans, the agency shall provide
8 ready access to the records at the agency office and nay not
9 i npose a fee to inspect the information.

10 (2) An agency may charge a fee for a duplicate of a

11 conput er tape, conputer disk, mcrofilmor simlar recording
12 medi um containing informati on or may charge its standard fee
13 for duplicating the sanme information on paper, whichever is
14 | ess.

15 (3) Copies of the records shall be provided in the nost
16 econoni cal nmeans avail abl e at the agency office where the

17 records are maintai ned and acceptable to the person making
18 t he request.

19 (j) Waiver of fees.--An agency may wai ve the fees for
20 copying a public record, including, but not limted to, when:
21 (1) the person nakes his own copies of the public
22 record;
23 (2) the person is the subject of the record unless
24 ot herwi se specified by statute;
25 (3) the agency deens it is in the public interest to do
26 so; or
27 (4) the legal rights of the person are directly
28 inplicated by the information in the record and the person is
29 unable to afford the cost of copying the record.
30 (k) Storage of public records.--
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(1) An agency may not use the physical form electronic
or otherwise, in which a public record is stored to deny or
hi nder the rights of a person to inspect and copy a public
record.

(2) To the extent that a public record is fragile,

i naccessi ble due to physical or health limtations,

including, but not limted to, fire and fl ood damage or

chem cal or biological contam nation, or is of substanti al

hi storical significance, the agency may pl ace reasonable
restrictions on access which bal ance the rights of the person
requesting access with the agency's responsibility to
preserve the record and to ensure the health and safety of
its enpl oyees and the public.

(3) If the restrictions nmake the public record or a
facsimle of the public record inaccessible, the restrictions
shall be considered a denial under section 1508 (relating to
del ay or denial of request).

(1) Format or medium --Upon request, an agency shall provide

public records in the requested format or copies of the public

records in the requested nediumif:

(1) The agency has the public records stored in the
requested format or has the equi pnment necessary to copy the
public records in the requested nmedium except that an agency
shall not be required to convert a record maintained in a
nonel ectronic format or mediumto an electronic format or
mediumto satisfy a request for access.

(2) In the case of a request for copies, the person
maki ng the request pays the agency the applicable fee
provided for in this chapter.

(m Creation of a public record.--An agency shall not be
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1 required to create or conpile a public record that does not
2 exist in order to respond to a request.

3 8§ 1508. Delay or denial of request.

4 (a) Delay of request.--

5 (1) An agency may delay fulfilling a person's request

6 for access to a public record only in one or nore of the

7 foll owi ng circunstances:

8 (1) Another agency is using the public record, in

9 whi ch case the originating agency shall inmediately

10 request that the agency currently in possession of the
11 public record return it or, if the agency cannot

12 i medi ately return the original public record, provide a
13 conpl ete copy of it.

14 (1i) The request for access requires the agency to
15 copy a volum nous quantity of public records or research
16 a large volune of public records to | ocate the requested
17 i nformation.

18 (i1i1) The agency is currently processing a | arge

19 nunber of public record requests.

20 (iv) The agency has reason to believe that the

21 person i s making repeated requests or access to agency
22 records with the intent to disrupt or delay other

23 essential functions of the agency.

24 (v) For the purpose of segregating by redaction or
25 conmput er programm ng information that the requester is
26 entitled to inspect frominformation that the requester
27 is not entitled to inspect.

28 (vi) The agency does not have the necessary staff to
29 respond to the request within three business days.

30 (vii) An agency whose primary function is |aw
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1 enforcenent may del ay disclosure until the information

2 may be reviewed to address limtations for disclosure

3 under section 1505(a)(20)(i) (relating to exenptions).

4 (2) |If an agency determnes that a delay in fulfilling a
5 request for access to the public record is authorized under

6 this section and is necessary, it shall furnish the person

7 requesting access with witten notice of the causes and

8 duration of the delay within 24 hours of when the request is
9 recei ved or the next business day, whichever is later. The
10 del ay shall be for the m ni num anount of tinme the agency

11 needs to fulfill the request, but in no case shall the del ay
12 exceed ten days fromthe date the request for access is

13 submtted to the agency. However, if the delay is based on
14 paragraph (1)(vi), the delay nay not exceed three business

15 days.

16 (3) At the end of the delay period, the agency shal

17 ei ther provide the public record for inspection or copying or
18 foll ow the denial process under subsection (d).

19 (b) Ofsite facility.--1f an agency utilizes an offsite

20 facility to store public records, the agency shall either:

21 (1) retrieve the requested public record fromthe

22 offsite facility and provide the public record fromits

23 office within two business days of receiving the request; or
24 (2) if the person requesting access agrees, the agency

25 may aut horize the person to go to the offsite facility to

26 i nspect and copy the record.

27 (c) Failure to respond.--1f an agency fails to respond to a

28 request for access to a public record by either providing access
29 or followi ng the delay procedure authorized in subsection (a),
30 the request for access shall be deenmed deni ed notw t hstandi ng
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the agency's failure to conply with the requirenents of
subsection (d).

(d) Denial.--If an agency denies a request for inspection or
copying, in whole or in part, the agency shall provide the
person making the request with witten notice of the denial on
the sane day the request is received or on the next business
day. The form shall i ncl ude:

(1) A description of the public record request ed.
(2) The reason for the denial citing the supporting

| egal authority, including, but not limted to, a provision

of this chapter.

(3) The typed or printed nanme, title, address, tel ephone
nunber and signature of the public official or public

enpl oyee on whose authority the denial is issued.

(4) Specific directions on the procedure to appeal the
deni al of access under section 1510(a) (relating to appeals).
§ 1509. O fice of Access to Public Records.

(a) Establishnent.--The O fice of Access to Public Records
i s hereby established as an i ndependent admi nistrative agency.
The Governor shall, subject to the advice and consent of the
Senate, appoint an executive director of the office who shal
hire such other staff as necessary to operate the office.

(b) Powers and duties.--The office shall have the foll ow ng
powers and duti es:

(1) To hear appeals under section 1510(b) (relating to
appeal s), except insofar as the agency being appealed fromis

t he General Assenbly.

(2) To furnish to an agency advi sory gui deli nes,
opi nions or other appropriate information regarding this

chapter.
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1 (3) To furnish to a person advi sory opinions or other

2 appropriate information regarding this chapter.

3 (4) To provide a list of Federal and State | aws that

4 exenpt certain types of records from discl osure.

5 (5) To make its witten decisions available for review
6 (6) To annually report on its activities and findings

7 regarding this chapter, including reconmendati ons for changes
8 inthe law, to the Governor and the General Assenbly.

9 (c) Fees.--

10 (1) The office may inpose a filing fee for an appeal

11 made under section 1510(b), and any fees collected under this
12 subsection shall be deposited in a restricted account in the
13 General Fund which is hereby established for the office. The
14 noney fromthis account shall be appropriated as necessary
15 for the operation of the office.

16 (2) The agency may waive the filing fee if the person
17 requesting access to the public record is unable to afford
18 the fee based on guidelines established by the office.

19 § 1510. Appeals.
20 (a) Admnistrative appeal. --
21 (1) A person denied access to a public record may,
22 within 30 days after being formally provided notice of the
23 denial or the expiration of the delay period under section
24 1508(c) (relating to delay or denial of request), appeal in
25 witing by forwarding the denial form provided for under
26 section 1508(d), or an affidavit that the delay period has
27 expired, to the chief executive officer or governing body of
28 t he agency or a person so designated by the chief executive
29 of ficer or governing body.
30 (2) Wthin ten days of receiving the appeal, the chief
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executive officer, governing body or designated person shal
provi de access to the requested record or explain fully in
witing to the person requesting the record the reason for
further denial.

(b) Appeal to the office.--

(1) A party aggrieved by an agency's decision under
subsection (a) my, wthin 30 days after being formally
provi ded notice of the denial, appeal to the office by
forwarding to the office the witten explanation for the
deni al provided by the agency under subsection (a) or may
wai ve the appeal to the office and proceed with a direct
judicial appeal under subsection (c).

(2) (i) Wthin 20 days after receipt of the appeal, the

of fice shall rule either that the agency's decision to

deny access to the record is upheld or that the agency's
decision to deny access to the record is overturned and

t he agency nust provide access to the record. The office

may hold a hearing and may review the record in canera.

(i1i) The 20-day period may be extended by agreenent
of the parties. If the parties do not agree to an

extension or the office does not issue a ruling within 20

days after the date of the appeal, the agency's deni al

shal | be deenmed affirned.

(3) If the office upholds the agency's decision to deny
access to the public record, the office shall fully explain
inwiting to the person requesting the public record the
reason for the denial. If the office rules that the agency
shal | provide access to the public record, the office shal
fully explain in witing to the agency the reason access nust

be provi ded.
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1 (c) Judicial appeal.--

2 (1) A party aggrieved by the decision of the office nay,
3 within 30 days after formally being served notice of the

4 deni al, appeal to the court having jurisdiction. In the case
5 of an aggrieved party that waives the appeal to the office in
6 favor of a direct judicial appeal, the appeal shall be made

7 within 30 days after being formally provided notice of the

8 deni al under subsection (a).

9 (2) |If the denial under section 1508 is by a | ocal

10 agency, the court of common pleas for the county in which the
11 agency's office or facility is |l ocated shall have

12 jurisdiction. If the denial under section 1508 is by a State
13 agency, the Conmmonweal th Court shall have jurisdiction.

14 § 1511. Penalties, court costs and attorney fees.

15 (a) G ounds.--Upon an appeal under section 1510(c) (relating
16 to appeals):

17 (1) |If a court finds that an agency intentionally

18 vi ol ated any provision of this chapter by not providing

19 access to a public record:
20 (i) The court may order the agency to pay a civi
21 penalty of not nore than $1,000, to be paid into the
22 restricted account established in the General Fund under
23 section 1509(c) (relating to the Ofice of Access to
24 Publ i ¢ Records).
25 (i) In addition to any other penalties that may be
26 provi ded by law, the court may inpose a civil penalty for
27 nonconpl i ance not exceedi ng $1, 000 per day until the
28 agency conplies with the court's order to provi de access
29 to the records.
30 (iti1) The court shall award the prevailing party

20010S0701B0759 - 26 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

reasonabl e attorney fees and costs of litigation or an

appropriate portion of the fees and costs.

(2) If the court finds that the |egal challenge was of a
frivolous nature or was brought with no substanti al
justification, the court shall award the prevailing party
reasonabl e attorney fees and costs of litigation or an
appropriate portion of the fees and costs.

(b) O her appeals.--Costs or attorney fees shall not be
awar ded under this section for an adm nistrative appeal under
section 1510(a) or an appeal to the office under section
1510(b) .

§ 1512. Immunity.

(a) False pretenses.--Neither an agency nor a public
of ficial or public enployee of an agency shall be liable for
damages or penalties resulting fromthe rel ease of a record when
a person obtains a record under fal se pretenses.

(b) Exenpt records.--No agency shall be liable for damages
or penalties for the disclosure by a public official or public
enpl oyee of the agency, whether intentional or unintentional, of
a record exenpt from access under this chapter.

(c) Wistleblower Law.--No public official or public
enpl oyee of an agency shall be liable for damages or penalties
for the disclosure of a record exenpt from access under this
chapter if the disclosure of the record is pursuant to the act
of Decenber 12, 1986 (P.L.1559, No.169), known as the
Wi st | ebl ower Law.

(d) Retention and disposition of records.--No public
of ficial or public enployee of an agency shall be liable for
damages or penalties under this chapter for conplying with any

public record retention and disposition schedul e established
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pursuant to | aw.

Section 2. |If an agency receives a request for a public
record that is subject to a confidentiality agreenent executed
before the effective date of this act, the lawin effect at the
time the agreenment was executed, including judicial
interpretation of the Iaw, shall govern access to the record
unless all parties to the confidentiality agreenent agree in

witing to be governed by this act.
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Section 3. The act of June 21, 1957 (P.L.390, No.212),
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referred to as the R ght-to-Know Law, is repeal ed.

=
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Section 4. This act shall take effect in 120 days.
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