HOUSE AVENDED
PRI OR PRI NTER S NOS. 627, 1041, 1052, PRINTER S NO. 2138

1183, 2107

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 589 55

| NTRODUCED BY CGREENLEAF, HELFRI CK, COSTA, LEMMOND, GERLACH,
M VH TE, BOSCOLA, KUKOVI CH, O PAKE, JUBELI RER, MELLOW FUMO,
HOLL, HUGHES, KI TCHEN, LAVALLE, MADI GAN, MJRPHY, MJSTQO, PUNT,
SCHWARTZ, STACK, TARTAGLI ONE, THOMPSQON, TOM.I NSQN,
A WLLIAM5, WOZNI AK AND BRI GHTBI LL, MARCH 9, 2001

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, JUNE 25, 2002
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providi ng FORPERM-SSIBLE <—
ARGIVENT-AS—TO-DAMACES-ATTFRIFAL-AND f or postconvi cti on DNA
testing.
The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
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SECTION 1. TITLE 42 OF THE PENNSYLVAN A CONSCLI DATED <—

STATUTES | S AMENDED BY ADDI NG SECH-ONS A SECTION to read: <—

8§ 8315 Perm-ssible argurent—as—to dammges—at—trial— <—
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8§ 9543.1. Post convi cti on DNA testi ng.

N
(o]

(a) Motion.--

30 (1) An individual convicted of a crininal offense in a
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court of this Commonweal th and serving a term of inprisonnent

or awai ti ng executi on because of a sentence of death nay

apply by making a witten notion to the sentenci ng court for

the performance of forensic DNA testing on specific evidence

that is related to the investigati on or prosecuti on that

resulted in the judgnent of conviction.

(2) The evidence may have been di scovered either prior

to or after the applicant's conviction. The evi dence shall be

avai l able for testing as of the date of the notion. |If the

evi dence was di scovered prior to the applicant's convicti on,

t he evidence shall not have been subject to the DNA testing

r equest ed because the technol ogy for testing was not in

exi stence at the tine of the trial, or the applicant's

counsel did not seek testing at the tine of the trial in a

case where a verdict was rendered on or before January 1,

1995, or the applicant's counsel sought funds fromthe court

to pay for the testing because his client was i ndi gent and

the court refused the request despite the client's indigency.

(b) Notice to the Commonweal th. - -

(1) Upon receipt of a noti on under subsection (a), the

court shall notify the Commpbnwealth and shall afford the

Commpnweal th an opportunity to respond to the notion.

(2) Upon receipt of a noti on under subsection (a) or

noti ce of the notion, as applicable, the Commonweal th and the

court shall take the steps reasonably necessary to ensure

that any remai ni ng biological material in the possessi on of

the Commonwealth or the court is preserved pendi ng the

conpl eti on of the proceedi ngs under this section.

(c) Requirenents.--In any notion under subsection (a), under

30 penalty of perjury, the applicant shall:
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(1) (i) specify the evidence to be tested;

(1) STATE THAT THE APPLI CANT CONSENTS TO PROVI DE

SAMPLES OF BODILY FLU D FOR USE N THE DNA TESTI NG _AND

(111) ACKNONEDGE THAT THE APPLI CANT UNDERSTANDS

THAT |F THE MOTION IS GRANTED ANY DATA OBTAI NED FROM ANY

DNA SAMPLES OR TEST RESULTS MAY BE ENTERED | NTO LAW

ENFORCEMENT DATABASES, MAY BE USED IN THE | NVESTI GATI ON

OF OTHER CRI MES AND MAY BE USED AS EVI DENCE AGAI NST THE

APPLI CANT I N OTHER CASES.
aik I i . L 4
(2) (1) ASSERT THE APPLI CANT' S ACTUAL | NNOCENCE OF THE

of fense for which the applicant was convi cted; AND

) it al ’ I Li .
(1) INA CAPI TAL CASE

(A) ASSERT THE APPLI CANT'S actual innocence of

t he charged or uncharged conduct constituting an

agqgravati ng circunstance under section 9711(d)

(relating to sentenci ng procedure for nurder of the

first degree), if the applicant's exonerati on of the

conduct would result in vacating a sentence of death;

(B) ASSERT THAT THE OUTCOVE OF the DNA testing

woul d establish a mtigating circunstance under

section 9711(e)(7) when |F that mtigating

ci rcunstance was presented to the sentenci ng judge or

jury and facts as to that i ssue were in di spute at

t he sent enci ng heari ng.

2> (3) Present a prima facie case denonstrati ng that
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30

(i) identity of or the participation in the crine by

the perpetrator was at issue in the proceedi ngs that

resulted in the applicant's convicti on and sent enci ng;

and

(ii) DNA testing of the specific evidence, assuni ng

excul patory results, would establish

(A the applicant's actual innocence of the

of fense for which the applicant was convi cted;

(B) in a capital case, the applicant's actual

i nnocence of the charged or uncharged conduct

constituting an agqgravati ng circunstance under

section 9711(d), if the applicant's exonerati on of

the conduct would result in vacating a sentence of

(C) in a capital case, a mtigating circunstance

under section 9711(e)(7) under the circunstances set

forth in subsection (c)(1)(ivV).

(d) Oder.--

(1) Except as provided in paragraph (2), the court shal

order the testing requested in a noti on under subsecti on (a)

under reasonabl e conditi ons designed to preserve the

integrity of the evidence and the testi ng process, upon a

deternmination, after review of the record of the applicant's

trial, that the:

(i) requirenents of subsection (c) have been net;

(ii) evidence to be tested has been subject to a

chain of custody sufficient to establish that it has not

been altered in any nmaterial respect; and

(iii) notionis made in a tinely manner and for the

pur pose of denpnstrating the applicant's actual innocence
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1 and not to delay the execution of sentence or

2 adm ni stration of justice.

3 (2) The court shall not order the testing requested in a
4 noti on under subsection (a), if after review of the record of
5 the applicant's trial, the court determ nes that there is no
6 reasonabl e possibility that the testing would produce

7 excul patory evi dence that:

8 (i) would establish the applicant's actual innocence
9 of the offense for which the applicant was convict ed;

10 (ii) in a capital case, would establish the

11 applicant's actual innocence of the charged or uncharged
12 conduct constituting an aggravating circunstance under

13 section 9711(d), if the applicant's exoneration of the

14 conduct would result in vacating a sentence of death; or
15 (iii) in a capital case, would establish a

16 mtigating circunstance under section 9711(e)(7) under

17 the circunstances set forth in subsection (c)(1)(iv).

18 (e) Testing procedures. --

19 (1) Any DNA testing ordered under this section shall be
20 conduct ed by:
21 (i) a laboratory nutually selected by the
22 Conmonweal th and the applicant;
23 (ii) if the Commonweal th and the applicant are
24 unable to agree on a |aboratory, a |aboratory selected by
25 the court that ordered the testing; or
26 (iii) if the applicant is indigent, the testing
27 shal | be conducted by the Pennsylvania State Police or,
28 at the Pennsylvania State Police's sole discretion, by a
29 | aboratory designated by the Pennsylvania State Police.
30 (2) The costs of any testing ordered under this section
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1 shal | be pai d:

2 (i) by the applicant; or

3 (ii) in the case of an applicant who is indigent, by
4 t he Commonweal th of Pennsyl vani a.

5 (f) Posttesting procedures.--

6 (1) After the DNA testing conducted under this section

7 has _been conpleted the applicant nmay, pursuant to section

8 9545(b) (2) (relating to jurisdiction and proceedings), during
9 t he 60-day period beginning on the date on which the

10 applicant is notified of the test results, petition to the

11 court for postconviction relief pursuant to section

12 9543(a)(2)(vi) (relating to eliqgibility for relief).

13 (2) Upon receipt of a petition filed under paragraph

14 (1), the court shall consider the petition, along with any

15 answer filed by the Conmmonweal th, and shall conduct a hearing
16 t hereon.

17 (3) In any hearing on_a petition for postconviction

18 relief filed under paragraph (1), the court shall deternine
19 whet her the excul patory evidence resulting fromthe DNA
20 testing conducted under this section would have changed the
21 outcone of the trial as required by section 9543(a)(2)(vi).
22 (©Q EFFECT OF MOTION.--THE FILING OF A MOTI ON FOR FORENSI C <—
23 DNA TESTI NG PURSUANT TO SUBSECTI ON (A) SHALL HAVE THE FOLLOW NG
24 EFFECT:
25 (1) THE FILING OF THE MOTI ON SHALL CONSTI TUTE THE
26 APPLI CANT' S CONSENT TO PROVI DE SAMPLES OF BODI LY FLU D FOR
27 USE | N THE DNA TESTI NG
28 (2) THE DATA FROM ANY DNA SAMPLES OR TEST RESULTS
29 OBTAINED AS A RESULT OF THE MOTI ON MAY BE ENTERED | NTO LAW
30 ENFORCEMENT DATABASES, MAY BE USED I'N THE | NVESTI GATI ON OF
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OTHER CRI MES AND MAY BE USED AS EVI DENCE AGAI NST THE

APPLI CANT I N OTHER CASES.

e (H Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Applicant." The individual who files a notion under

subsection (a).

"DNA. " Deoxyri bonucl ei ¢ aci d.

Section 2. This act shall take effect in 60 days.
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