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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 389 %5

| NTRODUCED BY GREENLEAF, COSTA, LEMMOND, EARLL, O PAKE
SCHWARTZ, M VH TE, HOLL, KITCHEN, MJRPHY AND TARTAGLI ONE
FEBRUARY 8, 2001

REFERRED TO JUDI Cl ARY, FEBRUARY 8, 2001
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AN ACT
Amrending Title 20 (Decedents, Estates and Fiduciaries) of the

Pennsyl vani a Consol i dated Statutes, providing for mandatory

jurisdiction of the court over guardi anship support agenci es;

further providing for incapacitated persons with regard to
notice of petition, hearings, appointnment of guardians,

ener gency guardi ans, evidence of incapacity, reports of

guar di ans, powers of guardians to enter into | eases and

accountings; and maki ng techni cal changes.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 711 of Title 20 of the Pennsylvani a
Consolidated Statutes is anmended by addi ng a paragraph to read:
§ 711. Mandatory exercise of jurisdiction through orphans'

court division in general.

Except as provided in section 712 (relating to nonmandatory
exerci se of jurisdiction through orphans' court division) and
section 713 (relating to special provisions for Philadel phia
County), the jurisdiction of the court of common pl eas over the
foll owi ng shall be exercised through its orphans' court

di vi si on:
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* * %

(23) CQuardi anshi p support agencies.--The adni ni strati on

of a qguardi anshi p support agency forned under Subchapter F of

Chapter 55 (relating to guardi anship support). |In exercising

the jurisdiction of the court over the affairs of a

qguar di anshi p support agency, the venue shall be the sane as

provi ded for nonprofit corporations in section 726 (rel ating

to venue of nonprofit corporations).

Section 2. Sections 5511(a) and (f), 5512.1(a), (c) and (e),
5513, 5518, 5518.1, 5521(c), 5522 and 5531 of Title 20 are
amended to read:

§ 5511. Petition and hearing; independent eval uati on.

(a) Resident.--The court, upon petition and hearing and upon
the presentation of clear and convincing evidence, may find a
person domiciled in the Coomonwealth to be incapacitated and
appoi nt a guardian or guardians of his person or estate. The
petitioner may be any person interested in the all eged
i ncapaci tated person's welfare. The court nmay dismss a
proceedi ng where it determ nes that the proceedi ng has not been
instituted to aid or benefit the alleged incapacitated person or
that the petition is inconplete or fails to provide sufficient
facts to proceed. Witten notice of the petition and hearing
shall be given in large type and in sinple | anguage to the
al | eged i ncapacitated person. The notice shall indicate the
pur pose and seriousness of the proceeding and the rights that
can be lost as a result of the proceeding. It shall include the
date, tinme and place of the hearing and an expl anation of al
rights, including the right to request the appointnent of
counsel and to have counsel appointed if the court deens it

appropriate and the right to have such counsel paid for if it
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cannot be afforded. The Suprenme Court shall establish a uniform
citation for this purpose. A copy of the petition shall be
attached. Personal service shall be nade on the alleged

i ncapaci tated person, and the contents and terns of the petition
shall be explained to the maxi num extent possible in |Ianguage
and terns the individual is nost likely to understand. Service
shall be no | ess than 20 days in advance of the hearing. In
addition, notice of the petition and hearing shall be given in
such manner as the court shall direct to all persons [residing

wi thin the Comonweal t h] whose exi stence and whereabouts are

known and who are sui juris and would be entitled to share in
the estate of the alleged incapacitated person if he died
intestate at that tine, to the person or institution providing
residential services to the alleged incapacitated person and to
such other parties as the court nmay direct, including other
service providers. The hearing may be closed to the public and
wi thout a jury unless the alleged incapacitated person or his
counsel objects. The hearing shall be closed and with or w thout
a jury if the person alleged to be incapacitated or his counsel
so requests. The hearing nmay be held at the residence of the
al | eged i ncapacitated person. The all eged incapacitated person
shall be present at the hearing unless:
(1) the court is satisfied, upon the deposition or
testimony of or sworn statenment by a physician or |icensed

psychol ogi st, that his physical or nental condition would be

harnmed by his presence or that he could not understand and

partici pate in the proceedi ngs; or

(2) it is inpossible for himto be present because of
his absence fromthe Commonweal th. It shall not be necessary

for the alleged incapacitated person to be represented by a
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guardian ad litemin the proceedi ng.

Petitioner shall be required to notify the court at |east seven
days prior to the hearing if counsel has not been retained by or
on behalf of the alleged incapacitated person. In appropriate
cases, counsel shall be appointed to represent the all eged

i ncapaci tated person in any matter for which counsel has not
been retained by or on behalf of that individual.

* %

(f) Who nay be appointed guardian.--The court nmay appoint as
guardi an any qualified individual, a corporate fiduciary, a
nonprofit corporation, a guardi anship support agency under
Subchapter F (relating to guardi anship support) or a county
agency. In the case of residents of State facilities, the court
may al so appoint, only as guardian of the estate, the guardi an
office at the appropriate State facility. The court shall not
appoint a person or entity providing residential services for a
fee to the incapacitated person or any other person whose
interests conflict with those of the incapacitated person except
where it is clearly denonstrated that no guardi anshi p support
agency or other alternative exists. Any famly relationship to
such individual shall not, by itself, be considered as an
i nterest adverse to the alleged incapacitated person. I|f
appropriate, the court shall give preference to a nom nee of the

i ncapacitated person[.] or to the nom nee of a parent, living or

deceased, of an unnmarried i ncapacitated person. If the

i ncapaci tated person has noni nated, by a durabl e power of

attorney, a guardian of the estate or person, the court shal

make its appointnment in accordance with the nom nati on of the

i ncapaci t at ed person, except for good cause or disqualification.

§ 5512.1. Determ nation of incapacity and appoi ntment of
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1 guar di an.

2 (a) Determnation of incapacity.--1n all cases, the court

3 shall consider and nmake specific findings of fact concerning:

4 (1) The nature of any condition or disability which

5 inmpairs the individual's capacity to make and communi cat e

6 deci si ons.

7 (2) The extent of the individual's capacity to nmake and

8 communi cat e deci si ons.

9 (3) The need for guardianship services, if any, in |light
10 of such factors as the availability of famly, friends and
11 ot her supports to assist the individual in making decisions
12 and in light of the existence, if any, of advance directives
13 such as durable powers of attorney or trusts.

14 (4) The type of guardian, limted or plenary, of the

15 person or estate needed based on the nature of any condition
16 or disability and the capacity to nake and conmuni cate

17 deci si ons.

18 (5) The duration of the guardi anshi p.

19 [(6) The court shall prefer |imted guardianship.]

20 The court shall prefer limted guardi anships.

21 * x *

22 (c) Plenary guardian of the person.--The court may appoint a
23 plenary guardian of the person [only] upon a finding that the
24 person is [totally] incapacitated and in need of plenary

25 guardi anshi p services.

26 * x *

27 (e) Plenary guardian of the estate.--A court may appoint a
28 plenary guardian of the estate [only] upon a finding that the
29 person is [totally] incapacitated and in need of plenary

30 guardi anshi p services.
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* * %

§ 5513. Energency guardi an.

Not wi t hst andi ng the provisions of section 5511 (relating to
petition and hearing; independent evaluation), the court, upon
petition and a hearing at which clear and convincing evidence is
shown, may appoi nt an energency guardi an or guardi ans of the
person or estate of a person alleged to be incapacitated, when
it appears that the person | acks capacity, is in need of a
guardian and a failure to make such appointnment will result in
irreparable harmto the person or estate of the alleged
i ncapaci tated person. The provisions of section 5511, including
those relating to counsel, shall be applicable to such
proceedi ngs, except when the court has found that it is not
feasible in the circunstances. An energency guardi an so
appoi nted for the person or estate of an alleged incapacitated
person shall only have and be subject to such powers, duties and
liabilities and serve for such time as the court shall direct in
its decree. An energency order appointing an energency guardi an
of the person nay be in effect for up to 72 hours. If the
energency continues, then the emergency order may be extended
for no nore than 20 days fromthe expiration of the initial
energency order. [After expiration of the enmergency order or any
extension, a full guardi anship proceeding nmust be initiated

pursuant to section 5511.] The court may further continue the

energency order if a petition for the appoi ntnent of a quardi an

of the person is filed pursuant to section 5511 prior to the

expiration of the energency order extension and if the failure

to continue the energency order will result in irreparable harm

to the incapacitated person. The court nmay al so appoi nt an

energency guardi an of the person pursuant to this section for an
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al | eged incapacitated person who is present in this Commonweal t h
but is domciled outside of this Commonweal th, regardl ess of
whet her the all eged incapacitated person has property in this
Commonweal th. An energency order appointing an emergency
guardi an of the estate shall not exceed 30 days. [After 30 days,
a full guardi anship proceeding nust be initiated pursuant to

section 5511.] However, the court nay continue the energency

order beyond 30 days if a petition for the appoi ntnent of a

guardi an of the estate is filed pursuant to section 5511 pri or

to the expiration of the energency order and if failure to

conti nue the energency order will result in irreparable harmto

the estate of the i ncapacitated person.

§ 5518. Evidence of incapacity.

To establish incapacity in a proceeding in which the capacity

of the alleged incapacitated person is contested, the petitioner

nmust present testinony, in person or by deposition from

i ndi viduals qualified by training and experience in eval uating
i ndividuals with incapacities of the type alleged by the
petitioner, which establishes the nature and extent of the

al l eged incapacities and disabilities and the person's nental,
enoti onal and physical condition, adaptive behavi or and soci al

skills. In a proceeding in which the capacity of the all eged

i ncapaci tated person is not contested, the petitioner nay

establish i ncapacity by a sworn statenent from such qualified

i ndividuals. The [petition] petitioner nust al so present

evi dence regarding the services being utilized to neet essenti al
requirenents for the alleged incapacitated person's physical

health and safety, to nanage the person's financial resources or
to develop or regain the person's abilities; evidence regarding

the types of assistance required by the person and as to why no
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| ess restrictive alternatives woul d be appropriate; and evi dence
regarding the probability that the extent of the person's
incapacities may significantly | essen or change.

§ 5518.1. Cross-exam nation of w tnesses.

[ Testi nony] Except as provided for in section 5518 (relating

to evidence of incapacity), testinony as to the capacity of the
al | eged i ncapacitated person shall be subject to cross-

exam nation by counsel for the alleged incapacitated person.

§ 5521. Provisions concerning powers, duties and liabilities.

* * %

(c) Reports of quardians. --

(1) [Each] The court nay require a guardi an of an

i ncapaci tated person [shall] to file [with the court
appointing him a report, at [least once within the first 12
nmont hs of his appoi ntnment and at | east annually thereafter]

such tinmes as the court shall direct, attesting to such of

the foll ow ng as _appropri ate:

(i) Guardian of the estate:

(A) current principal and how it is invested;

(B) current income; and

(C expenditures of principal and inconme since
the last report[; and

(D) needs of the incapacitated person for which
t he guardi an has provided since the |ast report].
(i1i) Quardian of the person:

(A) current address and type of placenent of the
i ncapaci t ated person;

(B) major nedical or nental problens of the
i ncapaci t ated person;

(C a brief description of the incapacitated
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1 person's |living arrangenents and the social, nedical
2 psychol ogi cal and ot her support services he is

3 recei ving;

4 (D) the opinion of the guardian as to whet her

5 t he guardi anship should continue or be term nated or
6 nodi fied and the reasons therefor; and

7 (E) nunber and length of times the guardian

8 visited the incapacitated person in the past year.

9 (2) [Wthin 60 days of the death of the incapacitated
10 person or an adjudication of capacity and nodification of

11 exi sting orders, the guardian shall file a final report with
12 the court.] The guardian shall notify the court, in witing,
13 within 60 days of the death of the incapacitated person.

14 * x *

15 § 5522. Power to |ease.

16 A guardian may | ease any real or personal property of the

17 incapacitated person for a termnot exceeding five years after
18 its execution unless a longer termis approved by the court.

19 § 5531. When accounting filed.
20 A guardian shall file an account of his adm nistration
21 whenever directed to do so by the court or nay file an account
22 [at the term nation of the guardi anship, or at any other tinme or
23 times authorized by the court] at _any other tine.

24 Section 3. This act shall apply as follows:

25 (1) The anmendnent of the introductory paragraph of 20
26 Pa.C. S. 8§ 5511(a) shall apply to petitions for the

27 appoi ntment of a guardian filed on or after the effective

28 date of this act.

29 (2) The amendnent of 20 Pa.C S. 88 5511(a)(1), 5518 and
30 5518. 1 shall apply to proceedi ngs conmenced on or after the
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effective date of this act irrespective of when the petition
for the appointnment of a guardian is filed.

(3) The anendnment of 20 Pa.C. S. 88 5511(f) and 5512.1(c)
and (e) shall apply to proceedi ngs where a guardi an has not
yet been appointed irrespective of when the petition for the
appoi ntnment of a guardian is fil ed.

(4) The remainder of this act shall apply on and after

the effective date of this act.
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Section 4. This act shall take effect in 60 days.
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