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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 206062 *%%

I NTRODUCED BY VANCE, SCHULER, PICKETT, M BAKER, BENN NGHOFF
BROWNE, BUNT, CAPPELLI, CLARK, CORRI GAN, CRElI GHTQN, DALEY
FAI RCH LD, FLEAGLE, FORCI ER, GODSHALL, HARHART, HARPER
HENNESSEY, HERSHEY, HESS, HORSEY, HUTCHI NSON, LAUGHLIN, LEH
MACKERETH, MANN, McNAUGHTON, M COZZIE, S. M LLER, N CKQO,,
READSHAW RGOSS, RUBLEY, SATHER, SAYLOR, SCHRODER, SHANER
STABACK, STEELMAN, TANGRETTI, E. Z. TAYLOR, THOVAS, WALKOQO
WATSON, WOINARCSKI AND ZI MVERVAN, MNAY 22, 2002

REFERRED TO COW TTEE ON AG NG AND OLDER ADULT SERVI CES,
MAY 22, 2002
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AN ACT
Est abli shing an informal dispute resolution process for |ong-
termcare nursing facilities and an informal dispute

resol ution panel within the Departnment of Health; and

provi di ng for nenbership of the panel, for the scope of

informal resolution review and for data coll ection.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Long-Term
Care Nursing Facility Informal Di spute Resolution Act.
Section 2. Purpose.

The purpose of this act is to give long-termcare nursing
facilities the opportunity to refute deficiencies cited in a
Depart ment of Health survey.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
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have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Deficiency.” A long-termcare nursing facility's failure to
neet a requirenent of the Social Security Act (49 Stat. 620, 42
US C 8 301 et seq.), 42 CFR Pt. 483 Subpt. B (relating to
requirenents for states and long termcare facilities), the act
of July 19, 1979 (P.L.130, No.48), known as the Health Care
Facilities Act, or 28 Pa. Code Pt. IV Subpt. C (relating to |ong

termcare facilities).

"Departnment."” The Departnent of Health of the Conmonwealt h.
"Facility.” A long-termcare nursing facility.
"Fi ndings." Exanples of nonconpliance noted on a statenent

of deficiencies.

"IDR" Informal dispute resolution as provided for in this
act .

"I mmedi ate jeopardy.” A situation in which a deficiency has
caused or is likely to cause serious injury, harm inpairment or
death to a resident.

"Long-termcare nursing facility.” A facility that provides
either skilled or internediate nursing care or both |evels of
care to two or nore patients, who are unrelated to the |licensee,
for a period exceeding 24 hours. Internediate care facilities
exclusively for the nmentally retarded, commonly called | CF MR
shall not be considered long-termcare nursing facilities for
t he purposes of this act and shall be Iicensed by the Departnent
of Public Welfare.

"Panel ." The informal dispute resolution panel established
in section 4(a).

"Plan of correction.” A facility's response to deficiencies

t hat expl ai ns how corrective action will be acconplished, how

20020H2662B3913 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

the facility will identify other residents who m ght be affected
by the deficient practice, what nmeasures will be used or
system ¢ changes nmade to ensure that the deficient practice wll
not recur and how the facility will nonitor to ensure that

sol utions are sustained.

"Qualified geriatrician.” A nedical doctor or a doctor of
osteopathy |licensed by the Conmonweal th who neets the
requi renents of the American Medical Directors Certification
Program and either is a certified nmedical director or has
successfully conpleted a geriatric fell owship approved by the
American Ceriatrics Society.

"Renedi es.” Enforcenment actions, including, but not limted
to, termnation of a provider agreenent with Medicare, Medicaid,
or both; denial of paynment for new adm ssions; denial of paynent
for all residents; inposition of a tenporary manager; civil
noney penalties; nonitoring; directed plan of correction;
directed in-service training or other alternative enforcenent
actions.

"Scope." The degree to which a pattern or w despread
deficiencies throughout a facility are isol ated.

"Severity." \Whether deficiencies constitute:

(1) no actual harmwth potential for mniml harm
(2) no actual harmwith a potential for nore than

m ni mal harm but not i nmedi ate | eopardy;

(3) actual harmthat is not imed ate jeopardy; or
(4) imediate jeopardy to resident health or safety.

"Statenment of deficiencies.” Witten notice by the
Departnment of Health to a facility specifying the deficiencies
found upon inspection.

"Substandard quality of care.”™ One or nore deficiencies
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1 relating to requirenents for resident behavior and facility

2 practice, quality of life or quality of care that constitute:
3 (1) imediate jeopardy to resident health or safety;

4 (2) a pattern of or w despread actual harmthat is not
5 i mredi at e j eopardy; or

6 (3) a widespread potential for nore than m ninmal harm
7 but | ess than i medi ate jeopardy, with no actual harm

8 "Survey." An inspection of a facility conducted by

9 representatives of the Departnent of Health in accordance with

10 procedures outlined in Chapter 7 of the Federal State Operations
11 Manual, relating to survey and enforcenent process for skilled
12 nursing facilities and nursing facilities.

13 Section 4. Informal dispute resolution process.

14 (a) Establishnent of panel.--The departnent shall establish
15 an informal dispute resolution panel to determ ne whether a

16 cited deficiency as evidenced by a statenent of deficiencies

17 against a facility should be uphel d.

18 (b) Mninmumrequirenents of process.--The departnent shal

19 pronulgate rules or regul ations, which shall contain the

20 following mninmmrequirenments of the I DR process:

21 (1) Wthin ten working days of the end of the survey,

22 the departnent shall transmt to the facility a statenent of
23 deficiencies commtted by the facility, by certified mail or
24 the departnent intranet, if the facility is connected to the
25 intranet.

26 (2) Wthin ten cal endar days of receipt of the statenent
27 of deficiencies, the facility shall return a plan of

28 correction to the departnment. The facility may request an |IDR
29 conference to refute the deficiencies cited in the statenent
30 of deficiencies. The request nust be submtted in witing
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wi thin the sane ten-cal endar-day period that the facility has
for subm ssion of the plan of correction.

(3) Wthin 14 cal endar days of receipt of the request
for an I DR conference made by a facility, the panel shal
hold the I DR conference. The IDR conference shall afford the
facility the option of:

(i) areviewof witten information submtted by the
facility; or

(ii) either a conference call or a face-to-face
nmeeting at the headquarters office of the D vision of

Nursing Care Facilities
to provide additional information or clarification in support
of the facility's contention that the deficiencies were
erroneously cited.

(4) Wthin five cal endar days of the IDR conference, the
panel shall make a determ nation, based upon the facts and
findings presented, and shall transmt the decision to the
facility.

(5) |If the panel rules that the original statenent of
deficienci es should be changed as a result of the conference,
the departnent shall transmt a revised statenent of
deficiencies to the facility with the notification of the
determ nati on.

(6) Wthin ten cal endar days of receipt of the
determ nati on nade by the departnent and the revised
statement of deficiencies, the facility shall submt a plan
of correction to the departnent.

(7) The department nay not post on its Wrld Wde Wb
site or enter into the Centers for Medi care and Medi caid

Services Online Survey, Certification and Reporting System
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any information about deficiencies that are in dispute unless

the dispute determ nation is made and the facility has

responded with a revised plan of correction, if needed.
Section 5. Informal dispute resolution panel.

(a) Menbership.--The panel shall consist of three nenbers
who shall be separate fromthe Informal Di spute Resolution Unit
within the Division of Nursing Care Facilities of the
departnment. Panel nenbers nust neet the m ni mum surveyor
qualifications, and at | east one of the nmenbers nust be a
regi stered nurse. A nenber of the State Board of Exam ners of
Nur si ng Home Admi nistrators shall be an ex-officio nmenber of the
panel .

(b) Qualified geriatrician.--Wen a deficiency under dispute
i nvol ves physi ci an deci si onmaki ng, the panel shall consult wth
a qualified geriatrician to provide information and
recommendat i ons regardi ng physician practice.

(c) Additional consultants.--Additional consultants,
requested by the panel or the facility, may be consulted if
specific expertise is needed to address deficiencies under
di sput e.

(d) Panel decisions.--Decisions of the panel shall be
forwarded to the director of the Bureau of Facility Licensure
and Certification who shall notify the facility of the deci sion.
Section 6. Scope of informal dispute resolution review

(a) Matters not subject to challenge.--A facility may not
chal | enge:

(1) the scope and severity assessnments of deficiencies,
except for the scope and severity assessnents that constitute
substandard quality of care or inmedi ate jeopardy;

(2) renedies inposed;
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1 (3) alleged failure of a survey teamto conply with a

2 requi renent of the survey process;

3 (4) alleged inconsistency of the survey teamin citing
4 deficiencies anong facilities; or

5 (5) alleged inadequacy or inaccuracy of the |IDR process.
6 (b) Matters subject to challenge.--A facility may chal | enge
7 individual findings that lead to the assessnent of scope and

8 severity.

9 Section 7. Data collection.

10 The departnent shall collect and maintain data regarding the
11 nunber of IDR requests made on an annual basis, the nunber of
12 witten reviews, the nunber of conference calls and the nunber
13 of face-to-face conferences. Data shall al so be maintained on
14 the nunber of requests in which no change was nade, the nunber
15 of requests in which a deficiency was renoved and the nunber of
16 requests in which a deficiency was downgraded. This infornmation
17 shall al so be maintained per deficiency.

18 Section 8. Applicability of Federal regulations.

19 The provisions of 42 CFR § 488.331 (relating to infornal
20 dispute resolution) shall be incorporated by reference into the
21 rules or regulations promnulgated by the departnment in the
22 inplementation of this act.
23 Section 9. Effective date.
24 This act shall take effect in 60 days.
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