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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2645 %%

| NTRODUCED BY TANGRETTI, DeLUCA, BLAUM CURRY, DALEY, FREEMAN,
GECRCGE, GRUCELA, HORSEY, JOSEPHS, LEVDANSKY, MELI G,
M CHLOVI C, PALLONE, PI STELLA, SHANER, SOLOBAY, STABACK
STEELMAN, THOVAS, TIGUE, TRI CH WANSACZ AND J. WLLI AMS
MAY 8, 2002

REFERRED TO COWM TTEE ON | NSURANCE, MAY 8, 2002

AN ACT

1 Anending the act of March 20, 2002 (P.L.154, No.13), entitled

2 "An act reformng the I aw on nedical professional liability;
3 providing for patient safety and reporting; establishing the
4 Patient Safety Authority and the Patient Safety Trust Fund;

5 abrogating regul ations; providing for nedical professional

6 liability informed consent, damages, expert qualifications,

7 limtations of actions and nedical records; establishing the
8 I nterbranch Comm ssi on on Venue; providing for nedical

9 professional liability insurance; establishing the Medical

10 Care Availability and Reduction of Error Fund; providing for
11 nmedi cal professional liability clains; establishing the Joint
12 Underwriting Association; regulating nedical professional

13 l[iability insurance; providing for medical |icensure

14 regul ation; providing for adm nistration; inposing penalties;
15 and maki ng repeals,” further providing for definitions, for
16 nmedi cal professional liability insurance, for the Medical

17 Care Availability and Reduction of Error Fund, for podiatrist
18 liability, for business conbinations and for actuarial data;
19 and aut horizing the Medical Care Availability and Reduction
20 of Error Fund to wite mal practice insurance.
21 The General Assenbly of the Conmonweal th of Pennsyl vani a

22 hereby enacts as follows:
23 Section 1. Section 702 of the act of March 20, 2002
24 (P.L.154, No.13), known as the Medical Care Availability and

25 Reduction of Error (Mare) Act, is anmended by adding a
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definition to read:
Section 702. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

* * %

"Subscriber.”" A health care provider or hospital that

pur chases i nsurance fromthe fund under Subchapter E

Section 2. Sections 711(d), (e), (g) and (h), 712(a), (d),
(e), (k) and (1), 716, 744 and 745 of the act are anended to
read:

Section 711. Medical professional liability insurance.

* x *

(d) Basic coverage |limts.--A health care provider shal
insure or self-insure nedical professional liability in
accordance with the foll ow ng:

(1) For policies issued or renewed in the cal endar year

2002, the basic insurance coverage shall be:

(i) $500,000 per occurrence or claimand $1, 500, 000
per annual aggregate for a health care provider who
conducts nore than 50% of its health care business or
practice within this Comopnweal th and that is not a
hospi t al

(ii) $500,000 per occurrence or claimand $1, 500, 000
per annual aggregate for a health care provider who
conducts 50% or less of its health care business or
practice within this Comonweal t h.

(iii) $500,000 per occurrence or claimand
$2, 500, 000 per annual aggregate for a hospital.

(2) For policies issued or renewed in the cal endar years

20020H2645B3875 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

2003[, 2004 and 2005] and thereafter, the basic insurance

coverage shall be:

(i) [$500,000] $1,000,000 per occurrence or claim
and [ $1, 500, 000] $3, 000, 000 per annual aggregate for a
[participating] health care provider that is not a hospital.

[(ii) $1,000,000 per occurrence or claimand
$3, 000, 000 per annual aggregate for a nonparticipating
heal th care provider.]

(iii) [9$500,000] $1,000,000 per occurrence or claim
and [ $2, 500, 000] $4, 500, 000 per annual aggregate for a
hospi t al
[(3) Unless the commi ssioner finds pursuant to section

745(a) that additional basic insurance coverage capacity is
not available, for policies issued or renewed in cal endar
year 2006, and each year thereafter subject to paragraph (4),
t he basic insurance coverage shall be:

(i) $750,000 per occurrence or claimand $2, 250, 000
per annual aggregate for a participating health care
provider that is not a hospital.

(ii) $1,000,000 per occurrence or claimand
$3, 000, 000 per annual aggregate for a nonparticipating
heal th care provider.

(iii) $750,000 per occurrence or claimand
$3, 750, 000 per annual aggregate for a hospital.

If the comm ssioner finds pursuant to section 745(a) that
addi ti onal basic insurance coverage capacity is not
avai |l abl e, the basic insurance coverage requirenents shal
remain at the level required by paragraph (2); and the
commi ssi oner shall conduct a study every two years until the

conmmi ssioner finds that additional basic insurance coverage
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capacity is available, at which tine the comm ssioner shal
i ncrease the required basic insurance coverage in accordance
with this paragraph.

(4) Unless the conm ssioner finds pursuant to section
745(b) that additional basic insurance coverage capacity is
not available, for policies issued or renewed three years
after the increase in coverage limts required by paragraph
(3), and for each year thereafter, the basic insurance
coverage shall be:

(i) $1,000, 000 per occurrence or claimand

$3, 000, 000 per annual aggregate for a participating

health care provider that is not a hospital.

(ii) $1,000,000 per occurrence or claimand

$3, 000, 000 per annual aggregate for a nonparticipating

heal th care provider.

(iii) $1,000,000 per occurrence or claimand

$4, 500, 000 per annual aggregate for a hospital.
If the comm ssioner finds pursuant to section 745(b) that
addi ti onal basic insurance coverage capacity is not
avai |l abl e, the basic insurance coverage requirenents shal
remain at the |level required by paragraph (3); and the
commi ssi oner shall conduct a study every two years until the
conmmi ssioner finds that additional basic insurance coverage
capacity is available, at which tine the comm ssioner shal
i ncrease the required basic insurance coverage in accordance
with this paragraph.]
(e) Fund participation.--

(1) A participating health care provider shall be

required to participate in the fund. This paragraph shal

expire January 1, 2003.

20020H2645B3875 - 4 -
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(2) A participating health care provider and a

subscri ber shall be subject to assessnent by the fund.

* * %

(g) Basic insurance liability.--

(1) An insurer providing nmedical professional liability
i nsurance shall not be liable for paynment of a clai magainst
a health care provider for any | oss or damages awarded in a
nmedi cal professional liability action in excess of the basic
i nsurance coverage required by subsection [(d)] (d)(1) unless
the health care provider's nedical professional liability
i nsurance policy or self-insurance plan provides for a higher
limt.

(2) If aclaimunder a policy referred to in subsection

(d) (1) exceeds the limts of a participating health care
provi der's basic insurance coverage or self-insurance plan,
the fund shall be responsible for paynment of the claim
agai nst the participating health care provider up to the fund
liability limts.
(h) Excess insurance. --

(1) No insurer providing nmedical professional liability

insurance with liability limts under subsection (d)(1) in

excess of the fund's liability limts to a participating
health care provider shall be liable for paynent of a claim
agai nst the participating health care provider for a | oss or
damages in a nedical professional liability action, except
the | osses and damages in excess of the fund coverage limts.

(2) No insurer providing nmedical professional liability

insurance with liability limts under subsection (d)(1) in
excess of the fund's liability limts to a participating

health care provider shall be liable for any |loss resulting

20020H2645B3875 - 5 -
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fromthe insolvency or dissolution of the fund.

Section 712. Medical Care Availability and Reduction of Error
Fund.

(a) Establishnent.--There is hereby established within the
State Treasury a special fund to be known as the Medical Care
Avai l ability and Reduction of Error Fund. Mney in the fund
shall be used to:

(1) pay clai ns agai nst subscri bers;

(2) pay clains against participating health care
provi ders for | osses or damages awarded in nedi cal
professional liability actions against themin excess of the
basi ¢ i nsurance coverage required by section [711(d),
liabilities transferred in accordance with subsection (b)
and] 711(d)(1);

(3) pay for the admnistration of the fund.
(d) Assessnents. --

(1) For calendar year 2003 and for each year thereafter,
the fund shall be funded by an assessnent on each

participating health care provider, by prem uns under

Subchapter E and by earnings on the prem uns. Assessnents

shall be levied by the departnment on or after January 1 of
each year. The assessnent shall be based on the prevailing
primary prem um for each participating health care provider
and shall, in the aggregate, produce an anmount sufficient to
do all of the follow ng:
(1) Reinmburse the fund for the paynment of reported
cl ai ms which becane final during the preceding clains
peri od.

(i1i) Pay expenses of the fund incurred during the

20020H2645B3875 - 6 -
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precedi ng cl ai ns peri od.

(ti1) Pay principal and interest on noneys
transferred into the fund in accordance with section
713(c).

(iv) Provide a reserve that shall be 10% of the sum
of subparagraphs (i), (ii) and (iii).

(2) The department shall notify all basic insurance
coverage insurers and self-insured participating health care
provi ders of the assessnent by Novenber 1 for the succeedi ng
cal endar year.

(3) Any appeal of the assessnent shall be filed with the
depart nment.

(e) Discount on surcharges and assessnents. --

(1) For cal endar year 2002, the departnent shal
di scount the aggregate surcharge inposed under section
701(e) (1) of the Health Care Services Ml practice Act by 5%
of the aggregate surcharge inposed under that section for
cal endar year 2001 in accordance with the foll ow ng:

(1) Fifty percent of the aggregate discount shall be
granted equally to hospitals and to participating health
care providers that were surcharged as nmenbers of one of
the four highest rate classes of the prevailing primry
prem um

(ii) Notw thstandi ng subparagraph (i), 50% of the
aggregat e di scount shall be granted equally to al
participating health care providers.

(ti1) The departnment shall issue a credit to a
participating health care provider who, prior to the
effective date of this section, has paid the surcharge

i nposed under section 701(e)(1) of the forner Health Care
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Services Mal practice Act for cal endar year 2002 prior to
the effective date of this section.
(2) For calendar years 2003 and 2004, the depart nent

shall, if assessnents are bei ng i nposed, discount the

aggregat e assessnent inposed under subsection (d) for each
cal endar year by 10% of the aggregate surcharge inposed under
section 701(e)(1) of the fornmer Health Care Services

Mal practice Act for cal endar year 2001 in accordance with the
fol | ow ng:

(1) Fifty percent of the aggregate discount shall be
granted equally to hospitals and to participating health
care providers that were assessed as nenbers of one of
the four highest rate classes of the prevailing primry
prem um

(ii) Notw thstandi ng subparagraph (i), 50% of the
aggregat e di scount shall be granted equally to al
participating health care providers.

(3) For calendar years 2005 and thereafter, if [the
basi ¢ i nsurance coverage requirenment is increased in

accordance with section 711(d)(3) or (4)] assessnents are

bei ng i nposed, the departnent may di scount the aggregate

assessment i nposed under subsection [(d)] (d)(1) by an anobunt
not to exceed the aggregate sumto be deposited in the fund

i n accordance with subsection (n).

(k) Term nation.--Upon satisfaction of all liabilities of

the fund under section 711(g), the fund shall [term nate]

operate only under Subchapter E. [Any] Upon satisfaction under

this subsection, any balance remaining in the fund [upon such

term nation] derived from assessnents and earni ngs on
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assessnents shall be returned by the departnent to the

participating health care providers who participated in the fund
in proportion to their assessnents in the precedi ng cal endar
year.

(1) Sole and excl usive source of funding.--Except as

provi ded in subsection (nm) and Subchapter E, the surcharges
i nposed under section 701(e)(1) of the Health Care Services
Mal practice Act and assessnents on participating health care
provi ders and any incone realized by investnment or reinvestnent
shall constitute the sole and exclusive sources of funding for
the fund. Nothing in this subsection shall prohibit the fund
fromaccepting contributions from nongovernnental sources. A
claimagainst or a liability of the fund shall not be deenmed to
constitute a debt or liability of the Conmonweal th or a charge
agai nst the General Fund.

* %k
Section 716. Podiatrist liability.

Wthin two years of the effective date of this chapter, the
departnment shall cal cul ate the anobunt necessary to arrange for

the separate retirenent of the fund' s liabilities under section

711(g) associated with podiatrists. Any arrangenent shall be on
ternms and conditions proportionate to the individual liability
of the class of health care provider. The arrangenent may result
in assessnents for podiatrists different fromthe assessnents
for other health care providers. Upon satisfaction of the
arrangenent, podiatrists shall not be required to contribute to
or be entitled to participate in the fund. In cases where the
class rejects an arrangenent, the departnent shall present to
the provider class new termarrangenents at |east once in every

two-year period. Al costs and expenses associated with the

20020H2645B3875 - 9 -



1 conpletion and inplenentation of the arrangenent shall be paid

2 by podiatrists and may be charged in the formof an addition to
3 the assessnent.

4 Section 744. Professional corporations, professional

5 associ ations and partnerships.

6 A professional corporation, professional association or

7 partnership which is entirely owed by health care providers and
8 which elects to purchase basic insurance coverage in accordance
9 wth section 711 fromthe joint underwiting association or from
10 an insurer |licensed or approved by the departnment shall:

11 (1) before January 1, 2003, be required to participate
12 in the fund and, upon paynent of the assessnent required by
13 section 712, be entitled to coverage fromthe fund; and

14 (2) after Decenber 31, 2002, not be required to

15 participate in the fund but be subject to assessnent by the
16 fund under section 712.

17 Section 745. Actuarial data.

18 [(a) Initial study.--The follow ng shall apply:

19 (1)] No later than April 1, 2005, and every April 1
20 thereafter, each insurer providing nedical professional
21 l[iability insurance in this Commonweal th shall file |oss data
22 as required by the comm ssioner. For failure to conply, the
23 conmi ssi oner shall inpose an adm nistrative penalty of $1,000
24 for every day that this data is not provided in accordance
25 with this paragraph.
26 [(2) By July 1, 2005, the conm ssioner shall conduct a
27 study regarding the availability of additional basic
28 i nsurance coverage capacity. The study shall include an
29 estimate of the total change in nedical professional
30 l[iability insurance | oss-cost resulting frominpl enentation

20020H2645B3875 - 10 -
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of this act prepared by an independent actuary. The fee for
t he i ndependent actuary shall be borne by the fund. In
devel oping the estimte, the independent actuary shal
consider all of the follow ng:
(i) The nobst recent accident year and ratenmaking
data avail abl e.
(ii) Any other relevant factors within or outside
t his Cormonweal th in accordance with sound actuari al
pri nci pl es.
(b) Additional study.--The follow ng shall apply:
(1) Three years following the increase of the basic
i nsurance coverage requirenment in accordance with section
711(d) (3), each insurer providing nedical professional
l[iability insurance in this Commonweal th shall file |oss data
wi th the comm ssioner upon request. For failure to conply,
t he comm ssioner shall inpose an adm nistrative penalty of
$1,000 for every day that this data is not provided in
accordance with this paragraph.
(2) Three nonths followi ng the request nade under
par agraph (1), the comm ssioner shall conduct a study
regarding the availability of additional basic insurance
coverage capacity. The study shall include an estimte of the
total change in medical professional liability insurance
| oss-cost resulting frominplenentation of this act prepared
by an i ndependent actuary. The fee for the independent
actuary shall be borne by the fund. In devel oping the
estimate, the independent actuary shall consider all of the
fol | ow ng:
(i) The nobst recent accident year and ratenmaking

data avail abl e.

20020H2645B3875 - 11 -
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(ii) Any other relevant factors within or outside
t his Cormonweal th in accordance with sound actuari al
principles.]
Section 3. Chapter 7 of the act is anmended by adding a
subchapter to read:

SUBCHAPTER E

MCARE FUND BASI C COVERAGE

Secti on 751. Basi ¢ i nsurance cover age.

The departnment shall utilize the fund to provi de basic

i nsurance coverage as required under section 711(d)(2) to

subscri bers.

Secti on 752. Underwri ti ng.

For i nsurance under section 751, the departnent has the

foll owi ng powers and duti es:

(1) Deternm ne whether to i ssue a policy and the anopunt

of premiumin accordance with the foll ow ng:

(i) The nature of the subscriber's practice.

(ii) The subscriber's clains record and ri sk

(2) Pernmt self-insurance in an anount of not nore than

$100, 000, in accordance with the foll ow ng:

(i) A subscriber nmust subnit a plan as required by

t he depart nent.

(ii) A subscriber nust submt an application fee set

by the departnent.

(iii) The plan nmust be acceptable to the departnent.

(3) Include in the premiumcharge, an applicabl e

assessnent under section 711(e).

(4) WMuintain capital in an anpunt sufficient to do al

of the foll ow ng:

20020H2645B3875 - 12 -



© o0 N oo o A~ wWw N P

N
= O

(i) Pay estimated clains. The anount under this

subpar agr aph shall not be | ess than $750, 000.

(ii) Maintain a mni mum surplus of $350, 000.

(iii) W©Meet any solvency requirenents that are

required by State |law for simlar insurance conpani es.

Section 4. This act shall take effect as foll ows:

(1) The addition of Subchapter E of Chapter 7 of the act
shall take effect January 1, 2003.

(2) This section shall take effect imediately.

(3) The remainder of this act shall take effect in 60

days.
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