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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 975 55

| NTRODUCED BY BUNT, CURRY, FREEMAN, DALEY, ARGALL, ARVSTRONG
M BAKER, BARD, BARRAR, BEBKO-JONES, BELFANTI, CALTAG RONE,
CAPPABI ANCA, CAPPELLI, CLYMER, L. |. COHEN, CORNELL, COY,
CRUZ, DAl LEY, DeWEESE, FAI RCH LD, FEESE, FICHTER, FRANKEL
GECORCE, GODSHALL, GORDNER, GRUCELA, HARHAI, HARPER
HENNESSEY, HERMAN, HERSHEY, HESS, KREBS, LAUGHLI N, LEDERER
LEVDANSKY, MAJOR, MANN, MCALL, MdG LL, Ml LH NNEY,
S. MLLER MJUNDY, N CKCL, PHI LLIPS, ROSS, RUBLEY, SATHER
SAYLOR, SCHRODER, SEMMVEL, SHANER, B. SM TH, SOLOBAY, STAIRS
STEELMAN, STERN, STETLER, STURLA, E. Z. TAYLOR, TRELLO AND
VEON, MARCH 13, 2001

REFERRED TO COW TTEE ON AGRI CULTURE AND RURAL AFFAI RS,
MARCH 13, 2001
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AN ACT
Providing for the creation, conveyance, acceptance, duration and
validity of conservation and preservati on easenents; and
provi ding for judicial actions.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Conservation
and Preservati on Easements Act.
Section 2. Purpose of act.
The CGeneral Assenbly recognizes the inportance and
significant public benefit of conservation and preservation

easenents in its ongoing efforts to protect the natural

hi storic, agricultural, open-space and scenic resources of this
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Conmonweal t h.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conservation easenent.” A nonpossessory interest of a
hol der in real property, whether appurtenant or in gross,
inmposing limtations or affirmative obligations, the purposes of
whi ch include, but are not limted to, retaining or protecting
for the public benefit the natural, scenic or open-space val ues
of real property; assuring its availability for agricultural,
forest, recreational or open-space use; protecting natural
resources and wildlife; maintaining or enhancing |and, air or
water quality or preserving the historical, architectural,
archaeol ogi cal or cultural aspects of real property.

"Hol der." The term nmeans the follow ng:

(1) A governnmental body enpowered to hold an interest in
real property under the laws of the United States or this
Conmonweal t h.

(2) A charitable corporation, charitable association or
charitable trust registered with the Bureau of Charitable
Organi zations of the Departnent of State and exenpt from
taxation pursuant to section 501(c)(3) of the Internal
Revenue Code of 1986 (Public Law 99-514, 26 U S.C. 8§
501(c)(3)), or other Federal or Comonwealth statutes or
regul ati ons, the purposes or powers of which include
retaining or protecting the natural, scenic, agricultural or
open-space val ues of real property; assuring the availability
of real property for agricultural, forest, recreational or

open-space use; protecting natural resources and wildlife;
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mai ntai ni ng or enhancing land, air or water quality or

preserving the historical, architectural, archaeol ogical or

cul tural aspects of real property.

"Preservation easenent.” A nonpossessory interest in a
hi stori cal building.

"Successive holder.” A holder who is not the original holder
and who acquired its interest in a conservation or preservation
easenent by assignnent or transfer.

"Third-party right of enforcenent.” A right to enforce the
ternms of a conservation or preservation easenent granted to a
government al body, charitable corporation, charitable
association or charitable trust, which, although eligible to be
a holder, is not a holder.

Section 4. Creation, transfer and duration.

(a) Creating an easenent.--Except as otherw se provided in
this act, a conservation or preservation easenent may be
created, conveyed, recorded, assigned, released, nodified,
term nated or otherwise altered or affected in the sane manner
as ot her easenents.

(b) Scope.--A conservation easenment may enconpass an entire
fee sinple interest in a parcel of real property as described in
the deed to the property, or any portion thereof or estate
t herein. Except when referencing an easenment's boundary using
set back descriptions fromexisting deed boundaries or natural or
artificial features, such as streans, rivers or railroad rights-
of -way, a netes and bounds description of the portion of
property subject to the easenent shall be provided in the
easenent docunent.

(c) Acceptance.--No right or duty of a holder, successive

hol der naned in the conservation or preservati on easenent or
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person having a third-party right of enforcenent nmay arise under
a conservation or preservation easenent before the acceptance of
t he easenent by the hol der, successive holder or third party
with right of enforcement and recordation of the acceptance.

(d) Duration.--Except as provided in section 5(c), a
conservation or preservation easenent created after the
effective date of this act nay be perpetual in duration but in
no event shall be for a duration of |less than 25 years. To the
extent the easenent is in gross, the easenent shall be
transferred to a willing successive holder, should the original
hol der or the original holder or successive hol der be dissol ved
or otherw se cease to exist, in order to acconplish the goal of
the easenent. If a willing successive hol der cannot be
identified, the nunicipality in which the easenent is |ocated
shall automatically beconme the successive holder for perpetuity
or the remaining termof the easenment. Upon expiration of the
easenent, the holder shall term nate the easenent by recording a
witten docunent in the sane office of recorder of deeds where
t he easenent was first recorded.

(e) Existing interests.--An interest in real property in
exi stence at the tinme a conservation or preservation easenent is
created, including easenents intended to provide services of a
public utility nature, and operating rights and easenents
appurtenant to real property contiguous to real property
burdened by the easenent, which are of record or which arise by
operation of law, nmay not be inpaired unless the owner of the
interest is a party to the easenent or consents in witing to
conply with the restrictions of such easenent.

Section 5. Judicial and rel ated actions.

(a) Persons who have standing.--A |l egal or equitable action
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affecting a conservation or preservation easenent may only be
brought by any of the foll ow ng:

(1) An owner of the real property burdened by the
easement .

(2) A person that holds an estate in the real property
bur dened by the easenent.

(3) A person that has any interest or right in the real
property burdened by the easenent.

(4) A holder of the easenent.

(5) A person having a third-party right of enforcenent.

(6) A person otherw se authorized by Federal or State
I aw.

(7) The owner of a coal interest in property contiguous
to the property burdened by the easenment or of coal interests
whi ch have been severed fromthe ownership of the property
bur dened by the easenent.

(b) Limtation on actions.--No action may be brought for
activities occurring outside the boundaries of a conservation or
preservati on easenment except in circunstances where such
activities have or pose a substantial threat of direct,
physically identifiable effects within the boundaries of the
easement .

(c) Authority of courts.--

(1) This act shall not affect the power of a court to
nodi fy or term nate a conservation or preservati on easenent
in accordance with the principles of |aw and equity
consistent with the public policy of this act as stated under
section 2 when the easenent is broadly construed to effect
t hat policy.

(2) Any general rule of construction to the contrary
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not wi t hst andi ng, conservati on or preservation easenents shal

be liberally construed in favor of the grants contai ned

therein to effect the purposes of those easenents and the
policy and purpose of this act.

(d) Em nent domain right preserved.--

(1) Nothing in this act shall be construed either:

(1) tolimt the |lawful exercise of the right of

em nent domain or the power of condemmation by any person

or entity having such power over real property subject to

a conservation or preservation easenment by any person or

entity having |l egal authority to do so, or in lieu

t hereof; or

(1i) tolimt the right of such person or entity to
purchase rights for its public purposes over real
property subject to a conservation or preservation
easenent w thout resort to condemmati on.

(2) In the event of exercise of em nent domain, nothing
in this act shall be construed so as to restrict any right to
conpensati on a holder of a conservation or preservation
easenment may have under applicable |aw.

(e) Just conpensation.--A court order issued under
subsection (d) shall provide for the holder of the easenent to
be conpensated in accordance with the applicable provisions of
t he conservation or preservati on easenent which specify a
particul ar allocation of damages and, in the absence of such a
provision, for the fair market value of the easenment. Nothing in
this act shall be construed to prevent a purchase agreenent in
Iieu of condemation as a neans of settling such clains by
providing either the specifically allocated danages or the fair

mar ket value to the holder of the easenent. The net proceeds of
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t he condemation received by the holder shall be applied in
furtherance of the public benefit in accordance with its charter
or articles of incorporation. The court in adjudicating damages
to a conservation or preservation easenment shall be gui ded by
principles generally applicable to condemmati on proceedi ngs.
Section 6. Validity.
A conservation or preservation easenent is valid even though:
(1) it is not appurtenant to an interest in real
property;
(2) it can be or has been assigned to anot her hol der;
(3) it is not of a character that has been recognized
traditionally at conmon | aw,
(4) it inposes a negative burden;
(5) it inposes affirmative obligations upon the owner of
an interest in the burdened property or upon the hol der;
(6) the benefit does not touch or concern real property;
(7) there is no privity of estate or of contract; or
(8) the holder is or beconmes the owner in fee of the
subj ect property.
Section 7. Applicability.

(a) Interests created after effective date.--This act shal
apply to any interest created after the effective date of this
act which conplies with this act, whether designated as a
conservation or preservation easenment or as a covenant,
equi tabl e servitude, restriction, easenent or otherw se.

(b) Interests created before effective date.--This act shal
apply to any interest created before the effective date of this
act when the interest would have been enforceable had it been
created after the effective date of this act, and has been

recorded or, if not previously recorded, is recorded or
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ot herwi se placed of record within 180 days of the effective date
of this act unless retroactive application contravenes the
Constitution of the United States or laws of the United States
or of this Commonweal t h.

(c) Enforceable interests not invalidated.--This act does
not invalidate any interest, whether designated as a
conservation or preservation easenment or as a covenant,
equi tabl e servitude, restriction, easenent or otherw se,
enf orceabl e under another |aw of this Commonweal th or the conmon
I aw.

(d) Agricultural Area Security Law. --Notw thstandi ng any
ot her provision of this act, nothing contained in this act shal
be construed as altering, nodifying or superseding either the
nmet hod of creating agricultural conservation easenents or the
rights, duties, powers and obligations appurtenant to these
easenents under the act of June 30, 1981 (P.L.128, No.43), known
as the Agricultural Area Security Law.

Section 8  Uniformty of application and construction.

This act shall be applied and construed to effectuate its
general purpose to make uniformthe laws with respect to the
subject of this act anbng states enacting simlar |aws. Except
as expressly otherwi se provided in this act, nothing in this act
is intended to be construed to alter applicable established
common law. In a manner consistent with common | aw, the granting
of a conservation or preservation easenent shall not in any way
restrict the right of the fee owner to grant any other interest
to any person or entity for any purpose in the real property,
provi ded, however, that the holder of a conservation or
preservation easenent shall be given 30 days' witten notice

prior to execution of the subsequent interest in real property.
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Section 9. Coal interests not affected and notice of m neral
interests required.

(a) Coal rights preserved.--Nothing in this act limts,
expands, nodifies or preenpts the rights, powers, duties and
l[iabilities of operators or other persons under the act of My
31, 1945 (P.L.1198, No.418), known as the Surface M ning
Conservation and Recl amation Act, or the act of April 27, 1966
(1st Sp.Sess., P.L.31, No.1l), known as The Bitum nous M ne
Subsi dence and Land Conservation Act. This act does not limt or
restrict any coal mning activity which was permtted or for
whi ch an application for permt was filed prior to the recording
of a conservation easenent under this act.

(b) Prohibited action.--The existence of a conservation
easenment on contiguous property may not serve as the sole
grounds for designation of areas unsuitable for mning pursuant
to section 4.5 of the Surface M ning Conservation and
Recl amati on Act.

(c) Easenents of necessity.--Nothing in this act shall be
construed to limt the exercise of rights created by easenents
of necessity or inherent in the ownership of property contiguous
to the property burdened by the easenment or of coal interests
whi ch have been severed fromthe ownership of the property
bur dened by the easenent.

(d) Notice of coal interests.--A conservation easenent
affecting real property containing workabl e coal seans or from
which an interest in coal has been severed may not be recorded
or effective unless the grantor or donor of the easenent signs a
statement printed on the instrument creating the conservation
easenent stating that the easenment may inpair the devel opnent of

such coal interest. This statenent nust be printed in no | ess
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1 than 12-point type and nust be preceded by the word "Notice"
2 printed in no less than 24-point type.

3 Section 10. Effective date.
4

This act shall take effect inmediately.
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