PRI OR PRI NTER S NO. 606

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 563 %5

| NTRODUCED BY WOGAN, M CALL, KENNEY, READSHAW RUBLEY, FI CHTER,

HARHAI , LaGROTTA, LAUGHLI N, STABACK, WOINARCSKI, BARD,
CALTAG RONE, CASORI O, CAWLEY, EACHUS, GEORGE, HERNAN,

MAI TLAND, MARSI CO, MELI O, MJUNDY, PALLONE, SANTONI, SHANER,
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AN ACT

Providing for the regulation of home inprovenent contracts and

for registration of certain hone inprovenent contractors;
prohibiting certain acts; prescribing requirenents for hone
I nprovenent contracts; establishing the Hone | nprovenent
GQuaranty Fund; and providing for clainms against the fund and
for the of fense of hone inprovenent fraud.
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11 The General Assenbly of the Conmonweal th of Pennsyl vani a

12 hereby enacts as foll ows:

13 Section 1. Short title.

14 This act shall be known and may be cited as the Hone

15 I nprovenent Consumer Protection Act.

16 Section 2. Definitions.

17 The foll ow ng words and phrases when used in this act shal

18 have the neanings given to themin this section unless the

19 context clearly indicates otherw se:
20 "Bureau." The Bureau of Consunmer Protection within the
21 Ofice of Attorney General of the Commonweal t h.
22 "Certificate." A certificate of registration issued pursuant
23 to this act.
24 "Contractor.” Any person, including a subcontractor or
25 enpl oyee of another contractor, who owns and operates a hone
26 inprovenent business or who undertakes, offers to undertake or
27 agrees to perform any honme inprovenent. The term does not
28 include a person for whomthe total cash value of all of that
29 person's hone inprovenents is |ess than $3,6008 $5,000 during any <—

30 period of 12 consecutive nonths.
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" _ -
Conmonweal-th—

"Fund." The Home | nprovenent Guaranty Fund established in
section 14.

"Hone inprovenent." The termincludes, but is not limted
to, the repair, replacenent, renodeling, alteration, conversion,
noder ni zati on, inprovenent, rehabilitation or sandbl asting of or
addition to any land or building, or that portion thereof, which
is used or designed to be used as a private residence or the
construction, replacenent, installation or inprovenent of
dri veways, sw nm ng pools, porches, garages, roofs, siding,

i nsul ation, solar energy systens, security systens, flooring,
patios, fences, doors and wi ndows and waterproofing in
connection with such land or building or that portion thereof
which is used or designed to be used as a private residence in
which the total cash price for all work agreed upon between the
contractor and owner exceeds $200. The term does not incl ude:

(1) The construction of a new hone.

(2) The sale of goods or materials by a seller who
nei ther arranges to performnor perforns, directly or
indirectly, any work or | abor in connection with the
installation or application of the goods or nmaterials.

(3) The sale of services furnished for conmercial or
busi ness use or for resale, provided commercial or business
service takes place sonmewhere other than at a private
resi dence.

(4) The sale of appliances, such as stoves,
refrigerators, freezers, roomair conditioners and others
whi ch are designed for and are easily renovable fromthe

prem ses without material alteration thereef EXCEEDI NG $200. <—
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(5) Any work perforned w thout conpensation by the owner
on the owner's private residence or residential rental
property.

(6) Any work perforned by a | andscaper certified by the
Department of Agriculture under the act of Decenber 16, 1992
(P.L.1228, No.162), known as the Plant Pest Act, except to
t he extent that such work involves the construction,
repl acenent, installation or inprovenent of buildings,
dri veways, sw nm ng pools, porches, garages, roofs, siding,

i nsul ation, solar energy systens, security systens, flooring,

pati os, nondecorative fences, doors, lighting systens,

concrete wal kways and w ndows.

"Hone inprovenent contract.” An agreenent between a
contractor or sal esperson and an owner for the performance of a
home i nprovenent.

"Omer." A person who owns or resides in a private residence
and i ncludes any agent of that person. An owner of a private
resi dence shall not be required to reside in such residence to
be deenmed an owner under this act. A person who owns three or
nore private residences shall not be deened an owner except with
respect to the person's primary residence or the part of the
bui | di ng whi ch houses the primary residence of the owner.

"Person.” An individual, partnership, limted partnership,
l[imted liability conpany, joint venture or corporation.

"Private residence.”" A single famly dwelling, a multifamly
dwel I'i ng consisting of not nore than three units or a single
unit located within any multifam |y dwelling, including, but not
l[imted to, condom niuns and co-op units.

"Sal esperson.” Any indivi-dual PERSON who negoti ates or

offers to negotiate a home i nprovenent contract with an owner or
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solicits or otherwi se endeavors to procure by any neans
what soever, directly or indirectly, a honme inprovenent contract
froman owner.

"SPECI AL ORDER MATERI AL. " ANY MATERI AL PURCHASED BY A
CONTRACTOR EXCLUSI VELY FOR THE PERFORMANCE OF A SPECI FI C HOVE
| MPROVEMENT CONTRACT AND THAT HAS NO VALUE | N THE PERFORMANCE OF
ANOTHER HOVE | MPROVEMENT CONTRACT
Section 3. Registration of contractors and sal espersons.

(a) GCeneral rule.--No person shall hold hinmself out as a
contractor or sal esperson, nor shall that person perform any
home i nprovenent, without first obtaining a certificate fromthe
departrent BUREAU as provided in this act, except that a person
regi stered as a contractor shall not be required to obtain a
sal esperson's certificate. An individual who has provided
personal information to the departwent BUREAU when regi stering
on behalf of a business is not required to register as an
i ndi vidual so long as the person perforns hone inprovenents
solely on behalf of the registered business.

(b) Sal espersons. --

(1) No contractor shall enploy or use the services of
any sal esperson to procure business froman owner unless the
sal esperson is registered under this act.

(2) No tndividual PERSON shall act as a hone i nprovenent
sal esperson on behal f of an unregi stered contractor.

(c) Liability.--No business entity regi stered pursuant to
this act shall be relieved of responsibility under this act for
t he conduct and acts of its agents, enployees, officers or
directors, nor shall any individual PERSON be relieved of
responsi bility under this act by reason of his enpl oynent or

relationship with such business entity.
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(d) Effects of unregistered status.--No unregistered
contractor or sal esperson shall have standing to sue, countersue
or raise a defense of nonpaynment in any dispute arising froma
home i nmprovenent. No unregi stered contractor or sal esperson nmay
file a mechanic's lien with respect to a hone inprovenent.

(e) Public access to registration information.--The
departrent BUREAU shall maintain a toll-free tel ephone nunber <—
fromwhich a caller can obtain information as to whether a
contractor or salesperson is registered with the departrent <—
BUREAU pursuant to this act. <—
Section 4. Procedures for registration.

(a) Application.--A person desiring a certificate as a
contractor or sal esperson shall apply to the departrent BUREAU
in witing on a form provided by the departwent BUREAU. The <—

N
|

application shall include the follow ng information:

(1) For an individual applicant, the nane, honme address,
home t el ephone nunber and driver's license identification
nunber of the applicant, as well as the individual's business
nanme, address and tel ephone nunber if different.

(2) For a partnership applicant, the nane, honme address,
home t el ephone nunber and driver's license identification
nunber of each partner as well as the partnership nane,
address and tel ephone nunber.

(3) For a corporation, limted liability conpany or
limted partnership applicant, the name, hone address, hone
t el ephone nunber and driver's |icense identification nunber
of each officer, each director or each individual holding
greater thenr—a10% THAN A 5% stake in the business, as well <—
as the entity's business nane, address and tel ephone nunber.

(4) For an out-of-State corporation, limted liability
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or limted partnership, the nane and address of the entity's
resident agent or registered office provider within this
Commonweal th and any regi stration nunber or |icense nunber
issued to the entity by its honme state or political
subdi vi sion of such other state, if applicable.

(5) For a joint venture applicant, the nane, address and
t el ephone nunber of the joint venture, as well as the nane,
address and tel ephone nunber of each party to the joint
venture. \Wien the parties to a joint venture include business
entities, the information required fromsuch entities
pursuant to paragraphs (2) and (3) shall al so be provided.

(6) |If the applicant is applying for a contractor
regi stration, a conplete description of the nature of the
contracting business of the applicant.

(7) A statenment whether:

(1) The individual naking application, even if doing
so as part of a business entity application, has ever
been convicted of a crimnal offense related to a hone
i nprovenent transaction, fraud, theft, a crine of
deception or a crine involving fraudul ent business
practices, as well as a statenent whether the applicant
has ever had a civil judgnent entered agai nst the
applicant or a business in which the applicant held an
interest that was related to a hone inprovenent
transacti on.

(ii) \Wether the applicant's certificate or the
certificate of a business with which the rrdividual <—
PERSON maki ng application held an interest, has ever been <—
revoked or suspended pursuant to an order issued by a

court of conpetent jurisdiction in this Commonweal th or
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1 any other state or political subdivision thereof.

2 (8) Wether within the last ten years the applicant has
3 ever been suspended or debarred from participating in any

4 Federal, State or l|ocal programthrough which funding or

5 ot her assistance is provided to consuners for hone

6 i mprovenent s.

7 (9) |If the departrwent—or—the bureau determ nes that

8 additional information is necessary to effectuate the purpose
9 of this act, the departrent—or—the bureau shall promul gate
10 regul ations to require the subm ssion of the additional

11 i nformation.

12 (b) Gounds for refusal of certificate.--The departrent

13 BUREAU may not provide a certificate of registration to any

14 applicant:

15 (1) who has had a certificate of registration revoked
16 within five years preceding the application;

17 (2) whose officer or principal has had his registration
18 revoked within five years preceding the application; or

19 (3) who has been suspended or debarred within the | ast
20 ten years fromparticipating in any Federal, State or | ocal
21 program whi ch provides funding to consunmers for hone
22 i mprovenent s.
23 (c) Contractual relationships.--In addition to the
24 information required in subsection (a), a contractor shall be
25 required to notify the departrent BUREAU of any enpl oynent or
26 other contractual relationship between the contractor and any
27 sal esperson. A contractor shall be required to submt such
28 information within 20 days of entering into an enpl oynment or

29 other contractual relationship with a sal esperson. Infornation
30 under this subsection shall be updated by the contractor, on a

20010H0563B4365 - 8 -



1 formprovided by the departrent BUREAU, on an as-needed basis

2 throughout the period of registration.

3 (d) Reporting of nultiple registration or |icensure.--Any

4 registered contractor or salesperson in this Conmonwealth who is
5 registered or licensed as a hone inprovenent contractor or

6 salesperson in any other state, or political subdivision

7 thereof, shall report this information to the departrent BUREAU
8 on the initial registration and biennial registration

9 application. Any disciplinary action taken in such other

10 jurisdiction shall be reported to the departrent BUREAU on t he
11 initial registration application or, if such action occurred

12 subsequent to subm ssion of an initial application, on the

13 biennial registration application or within 90 days of final

14 disposition, whichever is sooner. Miltiple registration or

15 |licensure shall be noted by the departwent BUREAU on t he

16 contractor's or sal esperson's record, and such state, or

17 political subdivision thereof, shall be notified by the

18 departrent BUREAU of any disciplinary actions taken agai nst such
19 contractor or sal esperson in this Comonwealth.
20 Section 5. Application fees.
21 (a) GCeneral rule.--Each application for a certificate for
22 (1) A hone inprovenent contractor or renewal of that
23 certificate shall be acconpanied by a fee of $50.
24 (2) A salesperson or renewal of that certificate shal
25 be acconpani ed by a fee of $25.
26 {By—bPedtecateduse—ot—tees— -ty pereent—ottheapplteation
27 (B) CREDIT FOR MUNI Cl PAL FEES. - -
28 (1) THE FEE TO BE PAI D UNDER SUBSECTI ON (A) (1) SHALL BE
29 REDUCED BY AN AMOUNT EQUAL TO ANY FEE REQUI RED TO BE PAI D BY
30 THE HOVE | MPROVEMENT CONTRACTOR FOR THE PRI VI LEGE OF

20010H0563B4365 - 9 -

AN
|



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

CONDUCTI NG BUSI NESS W THIN THE MUNI Cl PALI TY. I N ORDER FOR THE
FEE TO BE REDUCED, THE HOVE | MPROVEMENT CONTRACTOR SHALL
PROVI DE THE DEPARTMENT W TH WRI TTEN PROOF OF THE AMOUNT PAI D
TO THE MUNI Cl PALI TY AT THE TI ME OF THE REG STRATI ON.

(2) THE CREDIT PROVIDED FOR I N THI' S SUBSECTI ON SHALL NOT

APPLY TO FEES PAI D BY THE HOVE | MPROVEMENT CONTRACTOR VWHI CH

ARE SPECI FI C TO A PARTI CULAR HOVE | MPROVEMENT.

(C) DED CATED USE OF FEES. --THE APPLI CATI ON fees col |l ected
shall be used by the departrent BUREAU for the purposes of
fulfilling its obligations under this act relating to
regi stration. The bal ance of the application fees coll ected
shall be used by the bureau for the purposes of carrying out and
enforcing the provisions of this act. The departrnent—andthe
bureau shall establish rules or regul ations regardi ng paynent,
col l ection and distribution of noney payable to and received by

t he departrent BUREAU pursuant to this section.

feyr—MulbtH-ple—regtstrattens——Busthress—ent+ty—apphHeants
shatt—be—+egredto

(D) MUILTI PLE REG STRATI ONS. - - HOVE | MPROVEMENT CONTRACTORS OR
HOME | MPROVEMENT SALESPERSONS APPLYI NG AS A BUSI NESS MJST pay
the application fee in this section and the fund fee set forth
in section 14 only as a business entity, regardl ess of the
nunber of +hdividuals PERSONS who provide registration
i nformation pursuant to this act.

Section 6. Certificate of registration and renewal .

(a) Duty of departwent BUREAU. - - Upon recei pt of a conpleted
application and fee, the departrent BUREAU shall issue and
deliver to the applicant a certificate to engage in the business
for which the application was nade or refuse to issue the

certificate pursuant to this act or an order of a court of

20010H0563B4365 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

conpetent jurisdiction within seven days.

(b) Nontransferability.--Certificates issued to hone
i nprovenent contractors or sal espersons shall not be
transferabl e or assignable.

(c) Duration of certificate.--All certificates issued under
this act shall expire biennially. The expiration date shall be
pl aced upon the certificate. The fee for renewal of a
certificate shall be the sane as the fee charged for an origina
application under section 5. The information required pursuant
to section 4 shall also be required for renewal of
certification. The departrent BUREAU shall provide a formfor

renewal of registration.

g o lenial | . : . on.
ZTEE | hall_d . .

(D) GROUNDS FOR DENI AL AND REVOCATI ON OF REQ STRATI ON. - - THE
BUREAU SHALL DENY REGQ STRATI ON TO ANY contractor or sal esperson
agai nst whom a civil judgnent has been entered in favor of an
owner that was related to a hone inprovenent transaction if the
transaction occurred after the effective date of this act and
t he judgnent remains unsatisfied. The departrent—wth-bureau
approval- BUREAU nay pernmit a contractor or sal esperson to
receive a new or renewed certificate after the contractor has
entered into a witten agreenment whereby the contractor agrees
to pay the judgnent in full in the formof periodic paynents
over a specific period of tinme. If the contractor or sal esperson
does not pay in accordance with the ternms of the agreenent, the
departrent BUREAU shal |l i mmedi ately revoke the contractor's or

sal esperson's certificate of registration.

2y The d : : Lo :
: : | Vi
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Section 7. Certificate holder to exhibit and advertise
certificate.

Contractors and sal espersons shall exhibit their certificates
upon request by any interested party. Al advertisenents of a
home i nprovenment contractor or sal esperson shall include the
regi stration nunber issued by the departwent— BUREAU. ANY HOVE <—
| MPROVEMENT CONTRACT SHALL | NCLUDE A REGQ STRATI ON NUMBER OF THE
HOME | MPROVEMENT CONTRACTOR WHO | S PARTY TO THE CONTRACT.
Section 8. Prohibited acts.

No person shall

(1) Present or attenpt to present, as his own, the
certificate of another person.

(2) Knowi ngly give false information when applying for a
certificate or a renewal of a certificate.

(3) Present hinself falsely as or inpersonate a
regi stered home i nprovenent contractor or sal esperson.

(4) Use or attenpt to use a certificate which has

expi red or which has been revoked.

(5) Ofer to make or namke any hone inprovenent w thout
having a current certificate under this act.
(6) Represent in any manner that his registration

constitutes an endorsenment of the quality of his worknmanship

or of his conpetency by the-departrent—or the bureau. <—
7 | fund_td ot I -
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. b | : . 1 ed
detvered—tothe—contractor—s—tast—known—address—i-

(7) FAIL TO REFUND THE APPROXI MATE AMOUNT PAID FOR A <—
HOME | MPROVEMENT W THI N TEN DAYS OF ElI THER THE ACCEPTANCE AND
EXECUTI ON OF A RETURN RECEI PT FOR CERTI FI ED MAI L CONTAI NI NG A
WRI TTEN REQUEST FOR A REFUND OR THE REFUSAL TO ACCEPT SUCH
CERTI FI ED MAI L SENT TO THE CONTRACTOR S LAST KNOAN ADDRESS,
| F:

(i) No substantial portion of the contracted work
has been perfornmed at the tinme of the request.
(iit) Mre than 30 days has el apsed since the

starting date specified in the witten contract. erthe <—

| Y > I | >

starting—date—

(8) Accept a nunicipal certificate of occupancy or other
proof that performance of a hone inprovenent contract is
conpl ete or satisfactorily concluded with know edge that the
docunent or proof is false and the performance is inconplete.

(9) Utter, offer or use a conpletion certificate or
ot her proof that a hone inprovenent contract is conplete or
satisfactorily concl uded:

(i) to make or accept an assignment or negotiation
of the right to receive paynent under a hone inprovenent
contract; or

(ii) to get or grant credit or a loan on security of

the right to receive paynent under a hone i nprovenent

contract;
when the person knows or has reason to know that such
docunent or proof is false.

(10) Abandon or fail to perform wthout justification,

20010H0563B4365 - 13 -
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a home inprovenent contract. The term "w thout justification"
shall include, but not be limted to, nonpaynent by the owner
as required under the contract or any other violation of the
contract by the owner.

(11) Deviate materially fromthe plans or specifications
wi t hout the express, verifiable consent of the owner.

(12) Prepare, arrange, accept or participate in
arrangi ng a nortgage, prom ssory note or other evidence of
debt for performng or selling a home inprovenent with
know edge that the evidence of debt states a greater nonetary
obligation than the consideration, including a tine sale
price, for a home inprovenent.

(13) Advertise or offer, by any neans, to performa hone
i nprovenent if the person does not intend:

(i) to accept a hone inprovenent contract;
(ii) to performthe home inprovenent; or

(ii1) to charge for the hone inprovenent at the

price advertised or offered.

16> (14) Performor sell a hone inprovenent with or <—
t hrough anot her person who is required to hold a certificate
pursuant to this act but who does not hold the certificate.

A (15) Act as a contractor or sell a home inprovenent <—

under a nanme other than that which is stated on the person's

20010H0563B4365 - 14 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

certificate.

18y (16) Denmand or receive any paynment for a home
i nprovenent before the hone inprovenent contract is signed.

19> (17) Receive a deposit of nore than one-third of
t he hone i nprovenment contract price unless the total price of
the contract is |ess than $500. FOR THE PURPCSE OF
CALCULATI NG A DEPCSI T, THE TOTAL CONTRACT PRI CE SHALL NOT
| NCLUDE THE COST OF ANY SPECI AL ORDER MATERI AL PURCHASED OR
TO BE PURCHASED BY THE CONTRACTOR FOR THE HOVE | MPROVEMENT
CONTRACT.

26> (18) Wiile acting as a sal esperson, fail to account
for or remt to the contractor whomthe sal esperson
represents a paynent received in connection with a hone
i mprovenent .

2 (19) Fail to pay fees or assessnents required by
this act.

22> (20) Be suspended or debarred froma Federal, State

or local program as described in section 4(a)(8).

23 . : : L hold i
| | Litical subdivisi | . |
nitial : : | hi ennial : : Li cation.
24 . | : : :

Loy : : o I Litical
belivi o I .

Section 9. Hone inprovenent fraud.

(a) Ofense defined.--A person conmmts the offense of hone

i nprovenent fraud if, with intent to defraud or injure anyone or
wi th knowl edge that he is facilitating a fraud or injury to be

per petrated by anyone, the actor:

(1) nmakes a false or msleading statenent to induce,

20010H0563B4365 - 15 -



encourage or solicit a person to enter into any witten or
oral agreenent for hone inprovement services or provision of
home i nprovenent materials or to justify an increase in the
previ ously agreed upon price;

(2) receives any advance paynent for perform ng hone
i nprovenent services or providing honme inprovenent materials,
fails to performor provide such services or materials within

the date specified in the agreenent unl ess extended by

© o0 N oo o A~ wWw N P

agreenent with the consunmer and fails to return the paynent

10 recei ved for such services or materials which were not

11 provi ded by that date;

12 (3) while soliciting a person to enter into an agreenent
13 for hone inprovenment services or materials, msrepresents or
14 conceal s the contractor's or sal esperson's real nane, the
15 nane of the contractor's business, the contractor's business
16 address or any other identifying information;

17 (4) danmges a person's property with the intent to

18 i nduce, encourage or solicit that person to enter into a

19 witten or oral agreenment for perform ng hone inprovenent

20 services or providing home inprovenent materials;

21 (5) msrepresents hinmself or another as an enpl oyee or
22 agent of the Federal, Commonweal th or nunici pal governnent,
23 any ot her governnental unit or any public utility, with the
24 intent to cause a person to enter into any agreenent for

25 perform ng home inprovenent services or providing home

26 i mprovenent material s;

27 (6) alters a hone inprovenent agreenent, nortgage,

28 prom ssory note or other docunent incident to performng or
29 selling a hone inprovenent w thout the consent of the

30 consuner; or
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(7) directly or indirectly publishes a false or
deceptive adverti senment about hone inprovenent.
(b) Gading.--

(1) A violation of subsection (a)(1), (3), (4), (5, (6)
or (7) constitutes:

(i) a felony of the third degree if the anobunt
i nvol ved exceeds $2,000; or

(i1i) a msdenmeanor of the first degree if the anmount
invol ved is $2,000 or less or if the anpunt involved
cannot be satisfactorily ascertained.

(2) A violation of subsection (a)(2) constitutes:

(i) a felony of the third degree if the anount of
t he paynent retai ned exceeds $2,000; or
(i1i) a msdenmeanor of the first degree if the anmount

of the paynment retained is $2,000 or less or if the

anount of the evereharge PAYMENT cannot be satisfactorily <—

ascertai ned.

(3) Amounts involved pursuant to one schene or course of
conduct, whether involving one or nore victins, may be
aggregated in determ ning the grade of the offense pursuant
to subsection (a).

(4) \Were a person conmits an offense under subsection
(a) and the victimis 60 years of age or older, the grading
of the offense shall be one grade higher than specified in
par agraphs (1), (2) and (3). This paragraph shall not be
appl i cabl e to Hndividuals PERSONS whose sentence woul d be <—
enhanced pursuant to paragraph (5).

(5) Notw thstandi ng any ot her provisions of this
section, where a person conmmts a second or subsequent

of fense described in subsection (a), the offense wll
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constitute a felony of the second degree regardl ess of the
anount of noney involved. For this paragraph to be
appl i cabl e, the second or subsequent offense nust have
occurred after the first conviction. Paragraph (4) shall not
be applicable to rndividuals PERSONS whose sentences woul d be
enhanced pursuant to this paragraph.

(6) In addition to any other penalty inposed by this
act, the court may revoke or suspend the certificate of
regi stration issued under section 6. At the tine of
sentencing, the court shall state the reasons for such
revocati on or suspension.

(c) Jurisdiction.--

(1) The district attorneys of the several counties shal
have the authority to investigate and to institute crim nal
proceedi ngs for any violation of this section.

(2) In addition to the authority conferred upon the
Attorney Ceneral by the act of October 15, 1980 (P.L. 950,

No. 164), known as the Conmonweal th Attorneys Act, the
Attorney Ceneral shall have the authority to investigate and
institute crimnal proceedings for any violation of this
section or any series of such violations involving nore than
one county of this Commonweal th or involving any county of
this Cormonweal th and another state. No person charged with a
violation of this section by the Attorney Ceneral shall have
standing to challenge the authority of the Attorney General
to investigate or prosecute the case, and, if any such
chal l enge i s made, the chall enge shall be dism ssed and no
relief shall be available in the courts of this Comobnweal t h

to the person nmaking the chall enge.

30 Section 10. Unfair Trade Practices and Consuner Protection Law.
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(a) GCeneral rule.--A violation of any of the provisions of
this act shall be deened a violation of the act of Decenber 17,
1968 (P.L.1224, No.387), known as the Unfair Trade Practices and
Consumer Protection Law.

(b) Suspension or revocation of registration.--Upon the
request of the Attorney General or a district attorney, a court
may, for just cause and after notice and hearing, suspend or
revoke a certificate of registration for violations of this act.
The court nay suspend or revoke a certificate of registration as
foll ows:

(1) For the first violation, a suspension of up to siXx
nont hs.

(2) For the second violation, a suspension of up to one
year.

(3) For the third and all subsequent violations, the

court may inpose any term of suspension or revoke a

certificate of registration.
Section 11. Regul ations.

The departrent BUREAU may adopt rul es and regul ations <—
necessary to carry out the provisions of this act relating to
regi stration, and the bureau nmay adopt rules and regul ations
necessary to carry out and enforce the other provisions of this
act .

Section 12. Exenptions.

Sections 3, 4, 5, 6, 7, 42+~ 13, 14, 15, 16 and, 18 AND TH S <—
SECTI ON shall not apply to any of the follow ng persons or
or gani zati ons:

(1) The Conmonweal th, municipalities and political
subdi vi sions within the Comonweal th or any departnent or

agency of the Conmonweal th or such municipalities.
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(2) The governnment of the United States or any of its
departnments or agenci es.
(3) Any school, public or private, offering as part of a
vocati onal education program courses and training in any
aspect of hone inprovenent.
Section 13. Home inprovenent contracts.
(a) Requirenents.--No hone inprovenent contract shall be
val id or enforceabl e agai nst an owner unless it:
(1) Is in witing and |egible.
(2) |Is signed by the owner and the contractor, or a
sal esperson on behal f of a contractor.
(3) Contains the entire agreenent between the owner and
t he contractor.
(4) Contains the date of the transaction.
(5) Contains the nane, address and certificate nunber of
t he contractor.
(6) Contains the approximte starting date and
conpl eti on date.
(7) Is entered into by a registered contractor or a
regi stered sal esperson.
(8) Provides a notice that gives the toll-free tel ephone
nunber of the departrent BUREAU and states that: <—
(i) each contractor and sal esperson mnmust be
regi stered by the departrent BUREAU, and <—
(ii) anyone may inquire of the departwent BUREAU <—
regarding the status of a contractor or sal esperson.
(b) Rescission right.--Al hone inprovenent contracts shal
be subject to section 7 of the act of Decenber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and

Consuner Protection Law.
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(c) Copy to be provided.--A contractor or sal esperson shal
provi de and deliver to the owner, w thout charge, a conpleted
copy of the hone inprovenent contract at the tine the contract
i S execut ed.

Section 14. Home | nprovenent Guaranty Fund.

(a) Establishnent.--The Hone | nprovenent Guaranty Fund is
hereby established in the State Treasury and shall be
adm ni stered by the bureau in accordance with this act.

(b) Biennial fund fee.--Each sal esperson who applies for a
certificate or renewal thereof pursuant to this act shall pay a
fee of $50 biennially, and each contractor who applies for a
certificate, or renewal thereof, pursuant to this act shall pay
a fee of $100 biennially to the fund. The fee shall be payable
with the fee for an application for a certificate or renewal
t hereof as provided in section 5 and shall be refunded in ful
in the event the applicant is denied a certificate.

(c) M ni num bal ance. - -

(1) Paynents received under subsection (b) shall be
credited to the fund which shall maintain a bal ance of at

| east $2, 000, 000. If the bureau finds that, because of

pendi ng cl ai ms, the amount of the fund may fall bel ow

$1, 000, 000, the bureau shall assess each contractor $25 and

each sal esperson $10. However, under this subsection the

bureau may not meke nore than one assessnent in any cal endar
year.

(2) Failure to nake paynments to the fund as required by
this act shall result in suspension of registration. Barring

t he exi stence of other grounds for suspension or revocation

of registration, the contractor's or sal esperson's

certificate of registration shall be reinstated upon ful
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paynent of all the required fees.

(d) Investnent.--The noneys of the fund shall be invested
and the interest arising fromthe investnents shall be credited
to the fund.

(e) Waiver of biennial fund fee.--1n the event that the
bureau finds that the fund is adequately funded, the bureau
shall, during the first nonth of each fiscal year, adjust or
wai ve any biennial fund fee for the fiscal year.

Section 15. dainms agai nst fund.

(a) GCeneral rule.--An owner may be conpensated fromthe fund
for an actual loss that results froman act or om ssion or a
violation of this act by a registered contractor or sal esperson
as found by a court of conpetent jurisdiction, upon the final
determi nation of or expiration of tine for appeal in connection
wi th any such judgnment. In the event the bureau and a contractor
or sal esperson enter into an assurance of voluntary conpliance,
as described in section 5 of the act of Decenmber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and
Consuner Protection Law, which requires paynment of restitution
to an owner and the contractor or sal esperson fails to pay as
required by the ternms of the assurance of voluntary conpliance,
t he bureau shall issue an order of paynment fromthe fund to the
owner. The paynent made pursuant to an assurance of voluntary
conpl i ance shall be considered a claimfor purposes of
rei nbursenent of the fund, however, subsection (g) shall not be
appl i cabl e.

(b) Acts of subcontractors, sal espersons and enpl oyees. - - For
pur poses of recovery fromthe fund, the act or om ssion of a
regi stered contractor or registered sal esperson includes the act

or omi ssion of a subcontractor, sal esperson or enployee of the
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regi stered contractor or regi stered sal esperson whet her or not
any express agency relationship exists SO LONG AS THE <—
SUBCONTRACTOR, SALESPERSON OR EMPLOYEE ACTED W THI N THE SCOPE OF
THE HOVE | MPROVEMENT CONTRACT
(c) Denial of claim--The bureau may deny a claimif the
bureau finds that the claimnt:
(1) unreasonably rejected good faith efforts by the
contractor or sal esperson to resolve the claim or
(2) failed to make good faith efforts to collect the
anount due fromthe contractor or sal esperson.
(d) Limtation on recovery.--
(1) The bureau may not provide fromthe fund:

(i) More than $10,000 to one claimnt for acts or
om ssions of one contractor or sal esperson.

(ii) Mre than $50,000 to all claimnts for acts or
om ssions of one contractor or sal esperson unless, after
t he bureau has paid out $50,000 on account of acts or
om ssions of the contractor or sal esperson, the
contractor or sal esperson reinburses the fund. However,
in no case shall any one contractor or sal esperson be
i ndebted, at any one tinme, to the fund for nore than
$50, 000.

(i) An anmpunt for any attorney fees, consequenti al
damages, court costs, interest, personal injury damages
or punitive danages.

(2) In addition to the limts set forth in paragraph
(1), a claimant may not recover fromthe fund nore than that
claimant's actual |oss, to a maxi num of $10,000, for a claim
made on one contract. A court may, however, allocate

responsi bility on one contract between contractors and
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sal espersons to a nmaxi mum conbi ned responsi bility of $10, 000.
(e) Excluded claimnts. --
(1) A claimagainst the fund based on the act or
om ssion of a particular contractor or sal esperson shall not
be nmade by:
(i) a spouse or other immediate relative of the
contractor or sal esperson, or of a party which holds a
financial stake in the business of the contractor or
sal esper son;
(i1i) an enployee, officer, director, partner or
ot her party which holds a financial stake in the business
of the contractor or sal esperson; or
(i) an inediate relative of an enpl oyee, officer,
director, partner or other party which holds a financial
stake in the business of the contractor or sal esperson.
(2) An owner may nake a claimagainst the fund only if
t he owner:
(i) resides in the residence as to which the claim
is made; or
(ii) does not own nore than two dwelling places,
unl ess the dwelling place as to which the claimis nade
is the primary residence of the owner or the part of the
bui | di ng whi ch houses the primary residence of the owner.
(f) Limtations period.--A claimnust be nade agai nst the
fund within two years after the clainmant obtains an entry of
final judgnent or decree against the contractor or sal esperson
and all appeal rights have expired or been exhausted, or, in the
case of an assurance of voluntary conpliance, within the |ater
of two years of entry into such assurance or one year after

nonpaynment according to the terns of the assurance.
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(g0 Ofer of proof.--1n order to recover fromthe fund the
cl ai mant nmust offer proof to the bureau that the claimant has
caused to be issued a wit of execution upon a judgnent obtai ned
agai nst the contractor or sal esperson, and the officer executing
the sane has made a return showi ng that no bank accounts or rea
property of the contractor liable to be |evied upon in
satisfaction of the judgnent could be found, or that the anmount
realized on the sale of themor of such of themas were found,
under the execution, was insufficient to satisfy the judgnment or
stating the amount realized and the bal ance remai ning due on the
j udgnment after application thereon of the anmount realized. A
true and attested copy of the executing officer's return nust be
attached to an application for fund rei nbursenent.

(h) Partial paynents for fund integrity.--1n order to
preserve the integrity of the fund, the bureau may order paynent
out of the fund of an anount |ess than the order issued by the
court. The bal ance remaining due to the claimant shall be paid
fromthe fund pursuant to subsection (i).

(1) Special order of paynent.--1f the noney in the fund is
insufficient to satisfy any duly authorized claimor portion
t hereof, the bureau shall, when sufficient noney exists in the
fund, satisfy the unpaid clainms or portions thereof, in the
order that those clains or portions thereof were originally
det er m ned.

(j) Investigation by bureau.--As provided in section 17, if
t he bureau pays any anount fromthe fund as a result of a claim
agai nst a contractor or sal esperson, the bureau may conduct an
investigation to determne if the contractor or sal esperson is
possessed of assets |liable to be sold or applied in satisfaction

of the claimon the fund. If the bureau di scovers any such
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assets, the bureau may take any | awful action necessary for the
rei mbursenent of the fund.
(k) Revocation caused by paynent of claim--1f the bureau
makes a paynent of an anmpbunt as a result of a claimagainst a
contractor or sal esperson, the departrent BUREAU shal |l revoke <—
the certificate of the contractor or sal esperson and the
contractor or sal esperson shall not be eligible to receive a new
or renewed certificate until that contractor or sal esperson has

repai d such amount in full, plus interest, fromthe tinme the

paynent is nmade fromthe fund, except that the departrent—wth <—
bureav—approval— BUREAU nmay permt a contractor or sal esperson <—

to receive a new or renewed certificate after that contractor or
sal esperson has entered into an agreenent with the bureau
whereby the contractor or sal esperson agrees to repay the fund
in full in the formof periodic paynents over a set period of
time. If the contractor or sal esperson fails to pay in
accordance with the terns of the agreenent, the departrwent <—
BUREAU shal | automatically suspend the contractor's or <—
sal esperson's certificate.
Section 16. Procedure for submtting clains.
(a) Initial claim--In order to recover fromthe fund, a
cl ai mant must submit to the bureau the docunentation required
under section 15(g), if applicable, and the foll ow ng
information on a form provided by the bureau:
(1) The armount clai ned based on the actual | oss.
(2) The facts giving rise to the claim
(3) Any other evidence that supports the claim
(4) Any other information that the bureau requires.
(b) Copy of claimto contractor.--On receipt of a claim

pursuant to this section, the bureau shall send a copy of the
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claimto the contractor alleged to be responsible for the actual
| oss. The contractor shall file a response or objection to the
claimw thin 30 days of receipt of the notice of such claim
Failure to respond to the claimshall constitute a waiver of any
defense or objection to the claim

(c) GCeneral order of paynent.--Except as otherw se provided
in this act, the bureau shall pay fromthe fund approved cl ai ns
in the order that they are submtted.

Section 17. Reinbursenment of fund.

(a) GCeneral rule.--After the bureau pays a claimfromthe

fund:
(1) The bureau shall be subrogated to all rights of the
claimant in the claimup to the anmount paid.
(2) The claimant shall assign to the bureau all rights
of the claimant in the claimup to the anmount paid.
(3) The bureau has a right to reinbursenent of the fund
by the contractor or sal esperson for:
(i) The amount paid fromthe fund.
(ii) Interest on the ambunt at an annual rate of 5%
as adjusted by the Consuner Price Index on an annual
basi s.
Al'l noney that the bureau recovers on a claimshall be deposited
in the fund.

(b) Suit for nonpaynent.--If, within 30 days after the
bureau gives notice, a contractor or sal esperson on whose
account a claimwas paid shall fail to reinburse the fund in
full, the bureau may initiate an action against the contractor
or sal esperson in a court of conpetent jurisdiction for the
unr ei mbur sed anount .

(c) Judgnent.--The bureau is entitled to a judgnment for the

20010H0563B4365 - 27 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

unr ei nbursed anount if the bureau proves that:
(1) Aclaimwas paid fromthe fund on account of the
contractor or sal esperson.
(2) The contractor or sal esperson has not reinbursed the
fund in full.
(3) The bureau directed paynent based on a final

j udgnment of a court of conpetent jurisdiction or an assurance

of voluntary conpli ance.

(D) W THHOLDI NG OF TAX REFUND. - -1 F A PERSON | S DELI NQUENT <—
FOR AT LEAST ONE YEAR | N MAKI NG PAYMENTS TO THE BUREAU FOR THE
PURPOSES OF REI MBURSI NG THE FUND, THE DEPARTMENT OF REVENUE
SHALL CREDI T THE AMOUNT OF ANY REFUNDABLE OVERPAYMENT OF TAX
| MPOSED BY ARTICLE Il OF THE ACT OF MARCH 4, 1971 (P.L.6,

NO 2), KNOWN AS THE TAX REFORM CCDE OF 1971, AGAI NST THE
DELI NQUENCY I N RESPECT TO THIS ACT ON THE PART OF THE PERSON WHO
MADE THE OVERPAYMENT.

(e) Bankruptcy proceedings.--For the purpose of excepting to
a di scharge of an individual or business under Federal
bankruptcy | aw, the bureau shall be a creditor of the individual

or business for the anmobunt paid fromthe fund.
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Section 18. Notice of suspension or revocation.

The Adm nistrative O fice of Pennsylvania Courts shall report
to the—departrwent—and the bureau any suspension or revocation of <—
a certificate of registration ordered by a court.

Section 19. Ef fecti ve date.

o 0o B~ W N

This act shall take effect in 180 days.
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