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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 316 *5e”

I NTRODUCED BY CGERLACH, MOWERY AND KASUNI C, FEBRUARY 3, 1999

REFERRED TO COVMUNI CATI ONS AND HI GH TECHNOLOGY, FEBRUARY 3, 1999
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providing for damages
resulting fromconputer date failure; and further providing
for exceptions to sovereign imunity and for exceptions to
governmental inmunity.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 42 of the Pennsyl vania Consol i dat ed
Statutes is anmended by adding a section to read:

8§ 8313. Damages i n actions for conputer date fail ure.

(a) Direct damages recoverabl e.--Notwi thstandi ng any ot her

provision of law, in an action to recover dannges based upon an

alleged failure by a conputer software consul tant properly to

detect, disclose, prevent or renediate a conputer date fail ure,

the plaintiff nmay recover direct danmnges, i ncl uding:

(1) danmges resulting frombodily injury to the

plaintiff or physical dannge to the plaintiff's property

proxi mately caused by the defendant's conduct; and

(2) any costs reasonably incurred to reprogram or




repl ace and test the rel evant conputer system conputer

program or software or internal hardware tiner

(b)Y Oher danmages.--1n an action to which subsection (a)

applies and subject to subsection (d), there shall be no

recovery for consequential, indirect or incidental damages,

i ncluding, but not linited to, business interruption | osses,

| ost profits or | osses alleged to have resulted fromthe

plaintiff's inability to performhis contractual obligations to

third parties, provided that nothing in this subsecti on shal

limt recovery of consequential damages for bodily injury

proxi mately caused by the defendant's conduct.

(c) Contractual rights.--Nothing in this section shall be

construed to limt the ability of contracting parties to enter

into agreenents as they deem appropriate with regard to

liability and damages.

(d) Scope.--Nothing in this section shall limt recovery of

consequential, indirect or incidental danmages if the plaintiff

proves fraud, including fraudul ent m srepresentation,

i ntenti onal harm or gross negligence. Nothing in this section

shall be construed to create or give rise to a cause of action

not ot herw se existing under | aw.

(e) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Conputer date failure." Either of the foll ow ng:

(1) A present or future inability of a conputer system

conputer program or software, or internal hardware tiner, to

properly handl e dates of cal endar year 1999 or subsequent

(2) An inconpatibility between:
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(i) the conputer system conputer program or

software, or internal hardware tiner; and

(ii) any other system program software, internal

hardware tiner, or electronic data in any form wth

respect to the handling of dates of cal endar year 1999 or

subsequent years.

"Conputer programor software." A set of statenments or

instructions to be used directly or indirectly in a conmputer in

order to bring about a certain result.

"Conputer software consultant.” A person who creates,

repairs or nodifies conputer prograns or software for others.

The termincl udes a person who engages, subcontracts with or

enpl oys others to perform such services. The term shall not

i ncl ude a person who nmanuf actures conputer prograns or software

for sale to the general public.

"Conputer system" Any electronic device or coll ection of

devi ces, includi ng support devi ces, networks and enbedded chi ps,

t hat contai ns conputer prodgrans, electronic instructions, input

data and output data, and that perforns functions, including,

but not limted to, logic, arithnetic, data storage and

retrieval, conmuni cati on and control. The term shall not include

cal cul ators that are not programmabl e.

"Creates, repairs or nodifies." Any creation or alteration

of the design, source code or other conponents contai ned within

or constituting a conputer program The term i ncludes any such

servi ces provided under a contract for conputer goods and

services.
Section 2. Section 8522 and 8542 of Title 42 are anmended by
addi ng subsections to read:

§ 8522. Exceptions to sovereign inmmunity.
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2 (c) Conputer date failures.--Nothing in this section shal

3 create or allow an exception to sovereign inmunity, and there

4 shall be no liability inposed upon a Commonweal th party for

5 danmges arising out of a negligent act which causes or fails to

6 prevent a conputer date failure as defined in section 8313

7 (relating to danages in actions for conputer date failure).

8 § 8542. Exceptions to governnental imunity.

9 * %

10 (e) Conputer date failures.--Nothing in this section shal

11 create or allow an exception to governnental inmmunity, and there
12 shall be no liability inposed upon a |ocal agency for damages

13 arising out of a negligent act which causes or fails to prevent

14 a conputer date failure as defined in section 8313 (relating to

15 danmmges in actions for conputer date failure).

16 Section 3. This act shall take effect immediately.
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