PRINTER S NO. 222

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 227 5%

| NTRODUCED BY SATHER, SCHULER, YOUNGBLOOD, GEl ST, BAKER, HERVAN
PESCI, DEMPSEY, FAIRCH LD, E. Z. TAYLOR, SAYLOR, TRELLQ
STERN, TIGUE, SEYFERT, HESS, MCALL, SEMMEL, HARHAI AND
CLYMER, FEBRUARY 1, 1999

REFERRED TO COWM TTEE ON JUDI Cl ARY, FEBRUARY 1, 1999
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AN ACT

Amending Title 20 (Decedents, Estates and Fiduciaries) of the

Pennsyl vani a Consol i dated Statutes, further providing for

dur abl e powers of attorney.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 5604 of Title 20 of the Pennsylvani a
Consolidated Statutes is anmended by adding a subsection to read:
8§ 5604. Durable powers of attorney.

* * %

(d) Discovery of informati on and records regardi ng acti ons

of attorney-in-fact. --

(1) |If the Departnment of Aging believes that a princi pal

is unable to properly attend to his affairs, the departnent

may, for the purpose of obtaining informati on pertinent to

the need or propriety of instituting a proceedi ng

term nating, suspending or limting the authority of an

attorney-in-fact, petition the court of conmmpn pl eas for
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di scovery fromthe attorney-in-fact of informtion and

records pertaining to acti ons taken pursuant to powers or

authority conferred by a durabl e power of attorney.

(2) This petition may be filed in the county wherein the

attorney-in-fact resides or has his principal place of

busi ness, or, if a nonresident, in the county wherein the

principal resides, or, if a guardi an has been appoi nted for

the principal, in the court which nade the appoi ntnent. The

court, after reasonable notice to the attorney-in-fact and to

the principal if no guardi an has been appoi nted, otherw se to

t he guardi an, nmay conduct a hearing on the petition. The

court, upon hearing on the petition and consi derati on of the

interests of the principal and his estate, nay dism ss the

petition and may award attorney fees to the attorney-in-fact,

guardi an or principal as a sancti on agai nst the departnent,

together with costs, if the court finds that the petition was

filed for harassnent or other inproper notives or nay enter

such order or orders respecting discovery as it nay deem

appropriate, including an order that the attorney-in-fact

respond to di scovery nethods as provided in the Pennsyl vani a

Rul es of Civil Procedure.

(3) Upon the failure of the attorney-in-fact to provide

the requested i nformation, the court may nmake and enforce

such further orders respecting di scovery as woul d be proper

and nay award expenses, includi ng reasonabl e attorney fees,

to the departnent. Upon conpl eti on of di scovery, the court,

if satisfied that prior to filing the petition the departnent

had requested the infornmati on or records that are the subject

of ordered di scovery, and the attorney-in-fact had been

inforned of the intention of the departnent to file a
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petition under this section, may, in its discretion, order

the attorney-in-fact to pay the departnent's expenses in

obt ai ni ng di scovery, including reasonabl e attorney fees.

(4) A determnation to grant or deny in whole or in part

di scovery sought shall not be considered a finding regarding

t he conpetence, capacity or inpairnent of the principal, nor

shall the granting or denial of discovery preclude the

avai lability of other renedi es involving protection of the

person or estate of the principal or the rights and duti es of

the attorney-in-fact.

(5) As used in this subsection, the foll owi ng words and

phrases shall have the neani ngs given to themin this

par agr aph:

"Principal believed to be unable to properly attend to his

affairs.” An individual believed in good faith by the

petitioner to be a person who is inpaired by reason of nental

illness, nental deficiency, physical illness or disability,

chroni c use of drugs, chronic intoxication or other causes to

the extent of |acking sufficient understandi ng or capacity to

make or conmuni cate responsi bl e deci si ons.

"Departnent of Aging." The Departnent of Aging of the

Commpnweal th. The termshall also include, in the case of a

principal who is an older adult as defi ned under the act of

Novenmber 6, 1987 (P.L.381, No.79), known as the O der Adults

Protecti ve Services Act, a desi gnee of the Departnent of Agi ng

pursuant to its requl atory and i nvestigatory duties under that

act.

Section 2. This act shall take effect in 60 days.
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