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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 205 =55

I NTRODUCED BY TI LGHVAN, JANUARY 23, 1997

REFERRED TO FI NANCE, JANUARY 23, 1997
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AN ACT
Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing

t axes thereon; providing procedures for the paynent,

col l ection, adm nistration and enforcenent thereof; providing

for tax credits in certain cases; conferring powers and

i mposi ng duties upon the Departnent of Revenue, certain

enpl oyers, fiduciaries, individuals, persons, corporations

and other entities; prescribing crinmes, offenses and

penal ties,"” repealing certain provisions inposing sales and

use tax on enpl oynent agency services or help supply

servi ces.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 201(k), (o), (bb) and (cc) of the act of
March 4, 1971 (P.L.6, No.2), known as the Tax Reform Code of
1971, anended or added August 4, 1991 (P.L.97, No.22) and
Decenber 13, 1991 (P.L.373, No.40), are anended to read:

Section 201. Definitions.--The followi ng words, terns and
phrases when used in this Article Il shall have the neaning
ascribed to themin this section, except where the context

clearly indicates a different neaning:
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(k) "Sale at retail.”

(1) Any transfer, for a consideration, of the ownership,
custody or possession of tangible personal property, including
the grant of a license to use or consune whet her personal
property, including the grant of a |icense to use or consune
whet her such transfer be absolute or conditional and by
what soever neans the sanme shall have been effected.

(2) The rendition of the service of printing or inprinting
of tangi bl e personal property for a consideration for persons
who furnish, either directly or indirectly the materials used in
the printing or inprinting.

(3) The rendition for a consideration of the service of--

(1) Washing, cleaning, waxing, polishing or lubricating of
not or vehicl es of another, whether or not any tangi bl e personal
property is transferred in conjunction therewith; and

(1i) Inspecting notor vehicles pursuant to the mandatory
requi renents of "The Vehicle Code."

(4) The rendition for a consideration of the service of
repairing, altering, nmending, pressing, fitting, dyeing,
| aunderi ng, drycl eaning or cleaning tangible personal property
ot her than wearing apparel or shoes, or applying or installing
tangi bl e personal property as a repair or replacenent part of
ot her tangi bl e personal property except wearing apparel or shoes
for a consideration, whether or not the services are perforned
directly or by any neans other than by coin-operated self-
service | aundry equi pnent for wearing apparel or househol d goods
and whet her or not any tangi bl e personal property is transferred
in conjunction therewith, except such services as are rendered

in the construction, reconstruction, renodeling, repair or
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mai nt enance of real estate: Provided, however, That this

subcl ause shall not be deened to inpose tax upon such services
in the preparation for sale of new itens which are excluded from
the tax under clause (26) of section 204, or upon diaper

servi ce.

(8) Any retention of possession, custody or a |license to use
or consune tangi bl e personal property or any further obtaining
of services described in subclauses (2), (3) and (4) of this
cl ause pursuant to a rental or service contract or other
arrangenent (other than as security).

The term "sale at retail"” shall not include (i) any such
transfer of tangible personal property or rendition of services
for the purpose of resale, or (ii) such rendition of services or
the transfer of tangi ble personal property including, but not
l[imted to, machinery and equi pnent and parts therefor and
supplies to be used or consuned by the purchaser directly in the
operations of --

(A) The nmanufacture of tangi ble personal property;

(B) Farmng, dairying, agriculture, horticulture or
floriculture when engaged in as a business enterprise. The term
"farm ng" shall include the propagation and raising of ranch
rai sed fur-bearing animals and the propagation of ganme birds for
commerci al purposes by hol ders of propagation permts issued
under 34 Pa.C. S. (relating to gane);

(© The producing, delivering or rendering of a public
utility service, or in constructing, reconstructing, renodeling,
repairing or maintaining the facilities which are directly used
i n producing, delivering or rendering such service;

(D) Processing as defined in clause (d) of this section.

The excl usions provided in paragraphs (A, (B), (C and (D
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shall not apply to any vehicle required to be registered under
The Vehi cl e Code, except those vehicles used directly by a
public utility engaged in business as a conmon carrier; to

mai nt enance facilities; or to materials, supplies or equi pnent
to be used or consunmed in the construction, reconstruction,
renmodel i ng, repair or nmaintenance of real estate other than
directly used nachi nery, equipnent, parts or foundations
therefor that may be affixed to such real estate.

The excl usions provided in paragraphs (A, (B), (C and (D
shall not apply to tangi ble personal property or services to be
used or consunmed i n nmanagerial sales or other nonoperational
activities, nor to the purchase or use of tangi ble personal
property or services by any person other than the person
directly using the sane in the operations described in
par agr aphs (A), (B), (© and (D) herein.

The excl usion provided in paragraph (C) shall not apply to
(1) construction materials, supplies or equipnent used to
construct, reconstruct, renodel, repair or maintain facilities
not used directly by the purchaser in the production, delivering
or rendition of public utility service, (ii) construction
mat eri al s, supplies or equipnment used to construct, reconstruct,
renodel, repair or maintain a building, road or simlar
structure, or (iii) tools and equi prrent used but not installed
in the maintenance of facilities used directly in the
production, delivering or rendition of a public utility service.

The excl usions provided in paragraphs (A, (B), (C and (D
shall not apply to the services enunerated in clauses (k) (11)
through (18) and (w) through (kk), except that the excl usion
provided in this subclause for farm ng, dairying and agriculture

shall apply to the service enunerated in clause (2z).

19970S0205B0197 - 4 -



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(9) \Were tangi bl e personal property or services are
utilized for purposes constituting a "sale at retail” and for
pur poses excluded fromthe definition of "sale at retail," it
shall be presumed that such tangi bl e personal property or
services are utilized for purposes constituting a "sale at
retail” and subject to tax unless the user thereof proves to the
departnment that the predom nant purposes for which such tangible
personal property or services are utilized do not constitute a
"sale at retail."

(10) The term"sale at retail"” with respect to "liquor" and
"malt or brewed beverages" shall include the sale of "liquor" by
any "Pennsylvania |iquor store" to any person for any purpose,
and the sale of "malt or brewed beverages" by a "nmanufacturer of

malt or brewed beverages,” "distributor” or "inporting
distributor”™ to any person for any purpose, except sales by a
"manuf acturer of malt or brewed beverages" to a "distributor” or
"inmporting distributor”™ or sales by an "inporting distributor”
to a "distributor” within the neaning of the "Liquor Code." The
term"sale at retail"” shall not include any sale of "malt or

brewed beverages” by a "retail dispenser” or any sal e of

“"liquor"™ or "malt or brewed beverages" by a person holding a

“retail liquor license” within the nmeaning of and pursuant to
the provisions of the "Liquor Code," but shall include any sale
of "liquor” or "malt or brewed beverages" other than pursuant to

t he provisions of the "Liquor Code."
(11) The rendition for a consideration of |obbying services.
(12) The rendition for a consideration of adjustnent
services, collection services or credit reporting services.
(13) The rendition for a consideration of secretarial or

editing services.
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(14) The rendition for a consideration of disinfecting or
pest control services, building maintenance or cl eaning
servi ces.

[(15) The rendition for a consideration of enploynent agency
services or help supply services.]

(16) The rendition for a consideration of conputer
progranmm ng services; conputer-integrated systens design
servi ces; conputer processing, data preparation or processing
services; information retrieval services; conputer facilities
managemnment services; or other conputer-related services. At a
m ni mum such services shall not include services that are part
of electronic fund transfers, electronic financial transactions
or services, banking or trust services, or managenent or
adm ni strative services, including transfer agency, sharehol der,
custodial and portfolio accounting services, provided directly
to any entity that duly qualifies to be taxed as a regul at ed
i nvestment conpany or a real estate investnent trust under the
provi sions of the Internal Revenue Code of 1986 (Public Law 99-
514, 26 U.S.C. 8§ 1 et seq.) or to an entity that provides such
services to an entity so qualifying.

(17) The rendition for a consideration of |lawn care service.

(18) The rendition for a consideration of self-storage
servi ce.

* %k

(o) "Use."

(1) The exercise of any right or power incidental to the
owner shi p, custody or possession of tangible personal property
and shall include, but not be limted to transportation, storage
or consunpti on.

(2) The obtaining by a purchaser of the service of printing
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or inprinting of tangi ble personal property when such purchaser
furni shes, either directly or indirectly, the articles used in
the printing or inprinting.

(3) The obtaining by a purchaser of the services of (i)
washi ng, cl eaning, waxing, polishing or lubricating of notor
vehi cl es whet her or not any tangi bl e personal property is
transferred to the purchaser in conjunction with such services,
and (ii) inspecting notor vehicles pursuant to the mandatory
requi renents of "The Vehicle Code."

(4) The obtaining by a purchaser of the service of
repairing, altering, nmending, pressing, fitting, dyeing,
| aunderi ng, drycl eaning or cleaning tangible personal property
ot her than wearing apparel or shoes or applying or installing
tangi bl e personal property as a repair or replacenent part of
ot her tangi bl e personal property other than wearing apparel or
shoes, whether or not the services are perforned directly or by
any nmeans ot her than by means of coin-operated self-service
| aundry equi prent for wearing apparel or househol d goods, and
whet her or not any tangi bl e personal property is transferred to
t he purchaser in conjunction therewith, except such services as
are obtained in the construction, reconstruction, renodeling,
repair or maintenance of real estate: Provided, however, That
this subcl ause shall not be deenmed to inpose tax upon such
services in the preparation for sale of newitens which are
excluded fromthe tax under clause (26) of section 204, or upon
di aper service: And provided further, That the term "use" shal
not incl ude- -

(A) Any tangi bl e personal property acquired and kept,
retai ned or over which power is exercised within this

Commonweal th on which the taxing of the storage, use or other
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consunption thereof is expressly prohibited by the Constitution
of the United States or which is excluded fromtax under other
provisions of this article.

(B) The use or consunption of tangible personal property,
including but not limted to nmachinery and equi prent and parts
t herefor, and supplies or the obtaining of the services
descri bed in subclauses (2), (3) and (4) of this clause directly
in the operations of--

(1) The manufacture of tangi ble personal property;

(i1i) Farmng, dairying, agriculture, horticulture or
floriculture when engaged in as a business enterprise. The term
"farm ng" shall include the propagation and raising of ranch-
rai sed furbearing animals and the propagation of gane birds for
commer ci al purposes by hol ders of propagation permts issued
under 34 Pa.C. S. (relating to gane);

(iii1) The producing, delivering or rendering of a public
utility service, or in constructing, reconstructing, renodeling,
repairing or maintaining the facilities which are directly used
i n producing, delivering or rendering such service;

(iv) Processing as defined in subclause (d) of this section.

The excl usions provided in subparagraphs (i), (ii), (iii) and
(iv) shall not apply to any vehicle required to be registered
under The Vehi cl e Code except those vehicles directly used by a
public utility engaged in the business as a common carrier; to
mai nt enance facilities; or to materials, supplies or equi pnent
to be used or consuned in the construction, reconstruction,
renodel i ng, repair or naintenance of real estate other than
directly used nachi nery, equipnent, parts or foundations
therefor that may be affixed to such real estate. The excl usions

provi ded in subparagraphs (i), (ii), (iii) and (iv) shall not
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apply to tangi bl e personal property or services to be used or
consuned i n managerial sales or other nonoperational activities,
nor to the purchase or use of tangi ble personal property or
services by any person other than the person directly using the
same in the operations described in subparagraphs (i), (ii),
(iii) and (iv).

The excl usion provided in subparagraph (iii) shall not apply
to (A) construction materials, supplies or equipnent used to
construct, reconstruct, renodel, repair or maintain facilities
not used directly by the purchaser in the production, delivering
or rendition of public utility service or (B) tools and
equi pnent used but not installed in the maintenance of
facilities used directly in the production, delivering or
rendition of a public utility service.

The excl usion provided in subparagraphs (i), (ii), (iii) and
(iv) shall not apply to the services enunerated in clauses
(0)(9) through (16) and (w) through (kk), except that the
excl usion provided in subparagraph (ii) for farm ng, dairying
and agriculture shall apply to the service enunerated in cl ause
(2).

(5) \Were tangi bl e personal property or services are

utilized for purposes constituting a "use,"” as herein defined,

and for purposes excluded fromthe definition of "use,” it shal
be presuned that such property or services are utilized for

pur poses constituting a "sale at retail"” and subject to tax

unl ess the user thereof proves to the departnent that the
predom nant purposes for which such property or services are
utilized do not constitute a "sale at retail.”

(6) The term"use"” with respect to "liquor” and "malt or

brewed beverages"” shall include the purchase of "liquor" from
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any "Pennsylvania |iquor store" by any person for any purpose
and the purchase of "malt or brewed beverages" from a

"manuf acturer of malt or brewed beverages," "distributor” or
"inmporting distributor”™ by any person for any purpose, except
purchases froma "manufacturer of malt or brewed beverages" by a
"distributor” or "inporting distributor,” or purchases from an
"inmporting distributor™ by a "distributor” within the neaning of
the "Liquor Code." The term "use" shall not include any purchase
of "malt or brewed beverages" froma "retail dispenser” or any
purchase of "liquor"” or "malt or brewed beverages” froma person
holding a "retail liquor license" within the neaning of and
pursuant to the provisions of the "Liquor Code," but shal
i nclude the exercise of any right or power incidental to the
owner shi p, custody or possession of "liquor" or "malt or brewed
beverages" obtai ned by the person exercising such right or power
in any manner other than pursuant to the provisions of the
"Li quor Code."

(7) The use of tangible personal property purchased at
retail upon which the services described in subclauses (2), (3)
and (4) of this clause have been perfornmed shall be deened to be
a use of said services by the person using said property.

(8) The term"use" shall not include the providing of a
not or vehicle to a nonprofit private or public school to be used
by such a school for the sole purpose of driver education.

(9) The obtaining by the purchaser of |obbying services.

(10) The obtaining by the purchaser of adjustnent services,
col l ection services or credit reporting services.

(11) The obtaining by the purchaser of secretarial or
editing services.

(12) The obtaining by the purchaser of disinfecting or pest

19970S0205B0197 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

control services, building naintenance or cleaning services.

[(13) The obtaining by the purchaser of enploynent agency
services or help supply services.]

(14) The obtaining by the purchaser of conputer programm ng
services; conputer-integrated systens design services; conputer
processi ng, data preparation or processing services; information
retrieval services; conputer facilities nmanagenent services; or
ot her conputer-related services. At a mninmm such services
shall not include services that are part of electronic fund
transfers, electronic financial transactions or services,
banki ng or trust services, or managenent or administrative
services, including transfer agency, sharehol der, custodial and
portfolio accounting services, provided directly to any entity
that duly qualifies to be taxed as a regul ated i nvest nent
conpany or a real estate investment trust under the provisions
of the Internal Revenue Code of 1986 (Public Law 99-514, 26
USC 81et seq.) or to an entity that provides such services
to an entity so qualifying.

(15) The obtaining by the purchaser of |awn care service.

(16) The obtaining by the purchaser of self-storage service.

* %k

[ (bb) "Enpl oynent agency services." Providing enploynment
services to a prospective enpl oyer or enploye other than
enpl oyment services provided by theatrical enploynent agencies
and notion picture casting bureaus. Such services shall include,
but are not limted to, services of the type provided by
enpl oynment agenci es, executive placing services and | abor
contractor enploynment agencies other than farm | abor.

(cc) "Help supply services.” Providing tenporary or

continuing help where the help supplied is on the payroll of the
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1 supplying person or entity, but is under the supervision of the
2 individual or business to which help is furnished. Such services
3 include, but are not limted to, service of a type provided by

4 | abor and manpower pools, enploye |easing services, office help
5 supply services, tenporary help services, usher services,

6 nodeling services or fashion show nodel supply services. Such

7 services shall not include providing farm| abor services. The

8 termshall not include human heal th-rel ated services, including
9 nursing, hone health care and personal care. As used in this

10 clause, "personal care" shall include providing at |east one of
11 the follow ng types of assistance to persons with limted

12 ability for self-care:

13 (1) dressing, bathing or feeding;

14 (2) supervising self-adm nistered nmedication;

15 (3) transferring a person to or froma bed or wheel chair; or
16 (4) routine housekeepi ng chores when provided in conjunction
17 wth and supplied by the sane provider of the assistance |isted
18 in subclause (1), (2) or (3).]

19 * x *
20 Section 2. This act shall take effect imediately.
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