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AN ACT

Providing for a capital access programin the Departnent of
Community and Econom c Devel opnent; providing for a | oan
program for industrial, commercial and agricultural purposes;
prescribing powers and duties of the Departnment of Conmunity
and Econom c Devel opnment; establishing a Capital Reserve Fund
and Capital Access Fund; and making an appropriation.
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Section 12. Pl edge of Capital Reserve Fund.

Section 13. Reports and records.

Section 14. dainms by |lender to Capital Reserve Fund.
Section 15. Disbursenent of Capital Reserve Fund.
Section 16. Recovery by | ender subsequent to cl aim
Section 17. Technical assistance.

Section 18. Subrogation of cl aimns.

Section 19. Assignnent of rights.

Section 20. Recovered funds.

Section 21. Excess capital reserve funds.

Section 22. Term nati on.

Section 23. Capital Access Fund.

Section 24. Appropriation.

Section 25. Effective date.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Capital
Access Program Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Affiliate.” Wen describing a relationship with the |ender,
shall refer to the sane relationship as the relationship between
an affiliate and an institution as defined in section 102 of the
act of Novenber 30, 1965 (P.L.847, No.356), known as the Banking
Code of 1965.

"Amount" or "proceeds.” Wen used in connection with a |oan

or loans, only the amobunt covered under the |oan agreenent.
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"Borrower." The recipient of a |oan which has been or wll
be filed by the | ender for enrollnment under the Capital Access
Program creat ed under section 3.

"Capital Access Fund." The fund created under section 23.

"Capital Reserve Fund" or "reserve fund." The fund created
under section 9.

"Departnent.” The Departnent of Community and Econom c
Devel opnent of the Commonweal t h.

"Early loan.” An enrolled loan if at the time of enroll nent
t he amount of previously enrolled | oans nmade by the | ender under
t he program was | ess than $6, 000, 000.

"Eligible loan" or "enrolled loan.” A loan enrolled by the
Department of Comrunity and Econom ¢ Devel opnent under the terns
of section 8.

"Lender." A financial institution that has entered into an
agreenent with the Departnent of Community and Econom c
Devel opnent to participate in the Capital Access Program

"Passive real estate ownership.”™ Ownership of real estate
for the purpose of deriving incone from specul ation, trade or
rental s, except that the term does not i nclude:

(1) the ownership of that portion of real estate being
used or intended to be used for the operation of the business
of the owner of the real estate; or

(2) the ownership of real estate for the purpose of
construction or renovation.

"Program " The Capital Access Program created under section

"Secretary."” The Secretary of Community and Econom c
Devel opnent of the Commonweal t h.

Section 3. Capital Access Program
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There is hereby created a Capital Access Programin the
Department of Comrunity and Econom c Devel opnent. The purpose of
this programis to:

(1) Assist small businesses in neeting their financial

1
2
3
4
5 obl i gations and responsibilities by providing greater access
6 to capital through private I ending institutions.

7 (2) Encourage investnment and reinvestnent by snal

8 busi nesses in econom c opportunities that will provide jobs,
9 stimul ate econom ¢ grow h and encourage nore export trade.
10 (3) Encourage lending institutions to make | endi ng

11 capital available to small businesses by mnimzing the

12 potential risks associated with business | oans.

13 Section 4. Powers of departnent.

14 The departnent shall have the power and duty to:

15 (1) Adm nister the program

16 (2) Enter into contracts.

17 (3) Inspect, as the departnent may determ ne necessary,
18 the files of a lender relating to any | oans enroll ed under
19 the program during the normal business hours of the | ender.
20 (4) WMarket the programto businesses and | endi ng

21 institutions within this Commonweal t h.

22 (5) Develop the program so that the degree of

23 flexibility for the departnent and the | ending institutions
24 is maxim zed and the State oversight of the individual |oans
25 IS mnimzed.

26 (6) Promulgate regulations not inconsistent with this
27 act .

28 Section 5. Eligible |oans.
29 An eligible loan includes all of the follow ng:
30 (1) A loan made for industrial, conmercial or
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agricul tural purposes.

(2) Refinancing of a | oan nmade for one or nore of the
pur poses in paragraph (1), in accordance with section 8(e).

(3) Aline of credit established between the | ender and
borrower which is used for any of the purposes of paragraph
(1) or (2).

Section 6. Loan restrictions.

Eligible |loans shall neet all of the followng criteria:

(1) The | ender has not made the loan in order to enrol
in the program prior debt which is not covered under the
program and which is or was owed by the borrower to the
| ender.

(2) The proceeds of the loan will not be used for that
portion of a project or devel opnent devoted to housing.

(3) The proceeds of the loan will not be used to finance
passive real estate ownership

(4) The proceeds of the loan will be used to finance
i ndustrial, comrercial or agricultural products, projects or
enterprises manufactured or located within this Comobnweal th
or products manufactured in Pennsylvania to be sold in
i nternational markets which will foster econom c devel opnent
in this Commonweal t h.

Section 7. Loan provisions.

An eligible | oan agreenent may provide for an interest rate,
fees and other terns and conditions as the borrower and | ender
may agree. If the |oan amobunt to be borrowed is deternmined by a
comm t ment agreenent that establishes a line of credit, the
amount of the loan is the maxi num anmount available to the
borrower under the agreenent.

Secti on 8. Enrol | nrent of | oans.
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1 (a) Enrollnment form--To enroll a | oan under this program

2 the lender shall file a conpleted loan enrollnment formwth the
3 departnment. The lender shall certify all of the following to the
4 departnment as part of the filing:

5 (1) The borrower is a corporation, partnership, joint

6 venture, sole proprietorship, cooperative or other entity,

7 whet her profit or nonprofit, which is authorized to do

8 business in this Commonweal th, and the proceeds of the | oan
9 wi Il be used for an endeavor related to industrial,

10 commercial or agricultural enterprises.

11 (2) The borrower is not an executive officer, director
12 or principal sharehol der of the | ender, or a nenber of the
13 i mredi ate fam |y of an executive officer, director or

14 princi pal sharehol der of the |ender, or a related interest of
15 any such executive officer, director, principal sharehol der
16 or nmenber of the inmmediate fam|ly. For purposes of this

17 par agr aph, the terns "executive officer,” "director,"

18 "principal shareholder,” "inmediate fam|ly" and "rel at ed

19 interest” shall refer to the sane relationship to the |ender,
20 whet her or not the |lender is a nenber bank, as the
21 relati onship specified for those terns in connection with
22 menber banks in 12 CFR Pt. 215 (relating to loans to
23 executive officers, directors, and principal sharehol ders of
24 menber banks).
25 (3) The lender has received fromthe borrower a witten
26 representation, warranty, pledge or waiver stating that the
27 borrower does not have a | egal, beneficial or equitable
28 interest in the nonrefundabl e prem um charges, determned in
29 accordance with section 10, or any other noneys credited to
30 the reserve fund established to cover | osses sustained by the
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| ender on enrolled | oans.

(4) The lender has conplied with all Federal and State
| aws, rules and regul ations pertaining to the making of the
| oan.

(5) Premumcharges, determ ned in accordance wth
section 10, required of the borrower and | ender have been
deposited in the lender's capital reserve fund account.

(b) Filing schedule.--The | ender shall file the |oan
enrollment formnot [ater than five business days after the
| ender makes the | oan. The date on which the | ender nakes a | oan
is the date on which the | ender first disburses proceeds of the
loan to the borrower or an earlier date on which the | oan
docunent s have been executed and the | ender has obligated itself
to di sburse the proceeds of the |oan. The filing date of a | oan
enrollment formis the date on which the | ender delivers the
requi red docunmentation to the departnent or mails it to the
departnment by certified mail.

(c) Departnent procedures.--Wen the departnent receives the
| oan enrollment form the departnment shall enroll the |oan and
shall deliver to the |l ender within five business days of receipt
an acknow edgnment of enroll nent, signed by the secretary,

i ncl udi ng docunentation of the anmount being transferred to the
| ender's capital reserve fund account.

(d) Amount covered.--Wen filing a |oan enrollnent form the
| ender may specify an anmount to be covered under the program
The amount may be | ess than the total anount of the | oan.

(e) Amount covered in refinancing.--

(1) In the case of a loan to refinance a | oan previously
made to the borrower by the | ender that was not enrolled

under the program the |ender may obtain coverage under the
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program for an anount not exceedi ng the anount of additional

fi nanci ng.

(2) If an enrolled |oan is refinanced and the total
anount to be covered under the program does not exceed the
covered amount of the | oan as previously enrolled, the
refinanced | oan may continue as an enrolled | oan w t hout
paynent of an additional prem um charge or transfers by the
departnment to the lender's capital reserve fund account.

(3) If an enrolled loan is refinanced in an anount
exceedi ng the anmount of the |loan as previously enrolled, the
| ender may obtain coverage of the anmount of the refinanced
| oan that exceeds the anpbunt covered when the | oan was
previously enrolled by refiling the |loan for enroll nent.

(4) Fluctuations in the outstanding bal ance of a |line of
credit, without increasing the enrolled anmount under the
program are not a refinancing of the |oan.

(f) Termnation of enrollnment.--1f the outstandi ng bal ance
of an enrolled loan which is not a line of credit is reduced to
zero, the loan is no longer an enrolled loan. If an enrolled
| oan which is a line of credit has an outstandi ng bal ance of
zero for a 12-nonth period, the line of credit is no | onger an
enrol l ed | oan, unless, before the expiration of the 12-nonth
period, the lender reaffirnms in witing to the borrower that the
line of credit will remain open and the borrower acknow edges
the reaffirmation in witing.

Section 9. Capital Reserve Fund.

(a) Capital Reserve Fund.--There is hereby established a
speci al account in the State Treasury, to be known as the
Capital Reserve Fund, to which shall be credited all required

prem um charges to be paid by | enders and borrowers and
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transfers nade by the departnent fromthe Capital Access Fund.

(b) Capital Reserve Fund accounts.--Wthin the Capital
Reserve Fund, an administrative capital reserve fund account
shall be established for each | ender participating in the
program for the purpose of receiving all required prenm um
charges to be paid by the | ender and the borrower on | oans made
by that |ender and transfers nade by the departnent fromthe
Capital Access Fund. Earnings on the noneys held in a | ender's
capital reserve fund account shall be credited to the |ender's
account for the purposes of this act.

Section 10. Prem um paynents and transfers to Capital Reserve
Fund.

The prem um charge payable to the | ender's capital reserve
fund account by the |l ender and the borrower in connection with a
loan filed for enrollnment shall be determi ned by the | ender. The
prem um paid by the borrower shall not be | ess than 1.5% nor
greater than 3.5% of the anmount of the |loan. The prem um paid by
the | ender shall be equal to the anount of the prem um paid by
the borrower. The | ender may recover fromthe borrower the cost
of the lender's prem um paynent, in any manner in which the
| ender and borrower agree. \Wen enrolling a | oan, the departnent
shall transfer into the lender's capital reserve fund account
fromthe Capital Access Fund a prem um anount determ ned as
fol | ows:

(1) |If the amobunt of any | oan plus the anmount of |oans
previously enrolled by the lender is |ess than $2, 000, 000,
the prem um anmount transferred nust be equal to 150% of the
conbi ned premuns paid into the |l ender's capital reserve fund
account by the borrower and the | ender for each enrolled

| oan.

19970S0010B0229 - 9 -
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(2) If, prior to the enrollnment of the |oan, the anobunt
of | oans previously enrolled by the | ender equal or exceeds
$2, 000, 000, the prem um anmount transferred nust be equal to
t he conbined premuns paid into the | ender's capital reserve
fund account by the borrower and the |ender for each enrolled
| oan.

(3) If the anmobunt of | oans previously enrolled by the
l ender is less than $2, 000, 000, but the enrollnment of a |oan
wi |l cause the aggregate anount of all enrolled | oans nmade by
the |l ender to exceed $2, 000, 000, the prem um anount
transferred shall be equal to a percentage of the conbi ned
anount paid by the | ender and the borrower. The percentage
shall be determ ned by:

(1) multiplying by 150 that portion of the | oan
whi ch, when added to the anount of all previously
enrol l ed | oans, totals $2, 000, 000;
(i) multiplying the balance of the | oan by 100; and
(ii1) adding the products of the two anmounts and
di viding the sum by the total anmount of the | oan.
Section 11. Limtation of transfers.

(a) Maxi mum anount.--A maxi num prenm um anmount of $150, 000
may be transferred to the capital reserve fund account of each
| ender participating in the programby the departnent over any
t hree-year period in connection with any one borrower or any
group of borrowers anmong which a common enterprise exists. The
maxi mum prem um anmount may be exceeded upon the witten request
by a lender only if the departnment approved in witing the
transfer of an amount in excess of $150, 000.

(b) Definition.--As used in this section, the term"conmon

enterprise"” has the meaning given it in 12 CFR Pt. 32 (relating

19970S0010B0229 - 10 -
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tolending limts).
Section 12. Pl edge of Capital Reserve Fund.

The departnent shall pledge to the |lender that the noney in
its capital reserve fund account will be available to pay
clainms, that the lender will have a first security interest in
the noney in the capital reserve fund account to pay the clains
and that the departnment will not encunber or pledge the noney to
any ot her party.

Section 13. Reports and records.

(a) Quarterly reports.--The departnment shall provide to the
| ender quarterly transaction reports indicating the balance in
the reserve fund account, paynents and transfers into the
reserve fund account, withdrawals fromthe reserve fund account
and interest or income earned on noney credited to the reserve
fund account.

(b) Location of records.--The records of the departnment with
respect to all paynents and transfers into the |lender's reserve
fund account, withdrawals fromthe reserve fund account and
interest or incone earned on the noney credited to the reserve
fund account shall be available to the I ender at the offices of
t he departnent during normal business hours.

Section 14. dainms by |lender to Capital Reserve Fund.

(a) daimprocess.--If the I ender charges off all or part of
an enrolled loan, the lender may file a claimw th the
depart nment.

(b) Elenments of claim--The lender's claimmay include, in
addition to the amount of principal charged off plus accrued
interest, one-half of the docunented out-of-pocket expenses
incurred in pursuing its collection efforts, including

preservation of collateral. The anpunt of principal and accrued

19970S0010B0229 - 11 -
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interest included in the claimnmy not exceed the principal
anount covered under the program upon enrollnment, plus accrued
interest attributable to the covered principal anmount.

(c) Charge-off determ nation.--The | ender shall determ ne
when and how nuch to charge off on an enrolled | oan in a manner
consistent with its normal nethod for naking these
determ nations on simlar |oans which are not enrolled | oans.

(d) Miltiple clains.--If the lender files two or nore clains
cont enporaneously and there are insufficient funds inits
capital reserve fund account at that tinme to cover the entire
anount of the clains, the | ender may designate the order of
priority in which the departnment shall pay the clains.

Section 15. Disbursenent of Capital Reserve Fund.

(a) Procedure.--Upon receipt by the departnment of a claim
filed by the I ender, the departnment shall, within 20 busi ness
days, pay fromthe lender's capital reserve fund account the
amount of the claimas submtted, unless the information
provi ded by the | ender was known by the | ender to be fal se at
the tine the loan was filed for enroll nment.

(b) Insufficient reserves.--If there is insufficient noney
in the lender's capital reserve fund account to cover the entire
anmount of the lender's claim the departnent shall pay to the
| ender an anpunt equal to the current balance in the capital
reserve fund account, and the follow ng shall apply:

(1) |If the enrolled loan for which the claimhas been
filed is not an early loan, the paynent fully satisfies the
claimand the | ender has no right to receive any additional
anount fromits capital reserve fund account with respect to
t hat claim

(2) If the loan is an early |oan, the partial paynent

19970S0010B0229 - 12 -
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does not satisfy the lender's claim and, at any tinme that

the remai ni ng bal ance of the claimis not greater than 75% of

the balance in the lender's capital reserve fund account at
the tinme of the | oss, the departnent, upon request of the

| ender, shall pay the renmaining balance of the claim
Section 16. Recovery by | ender subsequent to cl aim

(a) Paynent to departnment.--1f, subsequent to paynent of a
clai mby the departnment, the | ender recovers froma borrower any
anount for which paynment of the claimwas nmade, the | ender shal
pronptly pay to the departnment for deposit in its capital
reserve fund account the amount recovered, |ess one-half of any
docunent ed out - of - pocket expenses incurred. The | ender shal
have first priority to fully recover its loss on an enrolled
| oan. Any anount in excess of the anmount of full recovery shal
be paid to the departnment by the | ender for deposit in the
| ender's capital reserve fund account.

(b) Conputing |oss.--For the purposes of this section, the
| ender's loss on an enrolled |oan includes any | osses on the
| oan including principal, accrued interest and one-half of the
docunent ed out - of - pocket expenses attributable to principal
anounts in excess of that anount covered under the program or
the principal anmount included in the claim
Section 17. Technical assistance.

When a borrower becones 60 days delinquent in the paynents of
an enrolled |l oan or before a lender files a claimwth the
departnent, the | ender shall notify the departnment of the
del i nquency. The departnent, after notification, shall inform
t he borrower of the technical assistance providers in the
borrower's area that may assist in solving any busi ness or

managenent probl ens experienced by the borrower.
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Section 18. Subrogation of cl aimns.

The departnent may exercise the right of subrogation under
this section if the departnment determnes, in the departnent's
di scretion, that the | ender has not exercised reasonable care
and diligence in its collection activities with respect to the
| oan or that there is a reasonable basis for believing that the
l ender will not exercise reasonable care and diligence in the
future with respect to the collection activities.

Section 19. Assignnent of rights.

If the paynment of a claimhas fully covered the | ender's |oss
on an enrolled loan or if the paynment of a clai mwhen conbi ned
with any recovery fromthe borrower has fully covered the
| ender's | oss, the departnent upon request, is subrogated to the
rights of the lender with respect to any collateral, security or
ot her right of recovery in connection with the | oan that has not
been realized by the |l ender. The | ender thereafter shall assign
to the departnment any right or interest in any collateral,
security or other right of recovery in connection with the | oan.
Section 20. Recovered funds.

Any noney received by the departnment as a result of
enforcenent actions taken with respect to any security or other
rights of recovery nust be pronptly deposited by the departnent
in the lender's capital reserve fund account, |ess any out-of -
pocket expenses incurred by the departnent in taking the
enf orcement actions.

Section 21. Excess capital reserve funds.

(a) Reports.--The lender shall file quarterly reports with
t he departnent indicating the nunber and aggregate outstandi ng
bal ance of all enrolled | oans as of the end of each quarter. A

quarterly report is not required for any quarter that ends with
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a balance in the lender's capital reserve fund account of zero,
except that a cal endar year end report nust be filed. In
conmputing the aggregate outstandi ng bal ance of all enrolled

| oans, the bal ance of any | oan nay not be greater than the
covered anmount of the |oan as enroll ed.

(b) Wthdrawal of excess reserve funds.--If reports filed
under this section indicate that for the inmedi ately preceding
24-nonth period the balance in the |Iender's capital reserve fund
account continually exceeded the aggregate outstandi ng bal ance
of all enrolled | oans, the departnment nay withdraw fromthe
| ender's capital reserve fund account, on or before the | ast day
of the nonth for which a report is due, an anount not greater
t han the anobunt by which the I ender's capital reserve fund
account bal ance exceeded the aggregate outstandi ng bal ance of
all enrolled |l oans as of the nobst recent report, unless the
| ender has provided to the departnment adequate docunentation
that, at sonme time during the 24-nonth period, the aggregate
out st andi ng bal ance of all enrolled | oans exceeded the bal ance
then in its reserve fund account. Any anounts w thdrawn under
this section fromthe lender's capital reserve fund account
shall be transferred to the reserve fund.

(c) Report not filed.--1f a report required under this
section is not filed within 30 days of its original due date,
the departnent may withdraw fromthe | ender's capital reserve
fund account based on the departnent’'s determ nation from an
i nspection of the lender's files an amobunt not greater than the
anount by which the I ender's capital reserve fund account
bal ance exceeded the aggregate outstandi ng bal ance of al
enrolled | oans as of the date for which the report was required

to be fil ed.
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Section 22. Term nation.

The departnent may terminate the obligation to a | ender to
enrol|l | oans under the programif the departnment determ nes that
the lender is not in substantial conpliance with the
requi renents of the program The term nation takes effect on the
date specified in the notice of term nation, except that the
term nati on does not apply to any | oan made on or before the
date on which the notice of termnation is received by the
lender. If the departnent is termnating the enroll nent of | oans
for all participating |l enders under the program the departnent
shall provide notice of at |east 90 days to the | ender. Any
term nations under this section are prospective only and do not
apply to any |l oans previously financed. After term nation, the
anount covered under the program may not be increased beyond the
covered amount as previously enroll ed.

Section 23. Capital Access Fund.

There is hereby established a special account in the State
Treasury, to be known as the Capital Access Fund, to which shal
be credited all program appropriations by the General Assenbly.
The departnent shall requisition fromthe fund the anobunts as
may be necessary to provide adequate funds to the Capital
Reserve Fund. Earnings on the noneys held in the fund shall al so
be credited to the fund for the purposes set forth in this act.
Section 24. Appropriation.

The sum of $6, 000, 000, or as much thereof as may be
necessary, is hereby appropriated to the Departnent of Comunity
and Econom c Devel opnment for the fiscal year July 1, 1997, to
June 30, 1998, to carry out the provisions of this act.

Section 25. Effective date.

This act shall take effect July 1, 1997, or inmediately,
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