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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1476 "

I NTRODUCED BY LYNCH, REBER, STERN, MARSICO S. H SM TH
Bl RVELI N, JADLOW EC, HENNESSEY, HUTCHI NSON, SERAFI NI AND
MENAUGHTON, MAY 6, 1997

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,
MAY 6, 1997

AN ACT

1 Anending the act of July 6, 1989 (P.L.169, No.32), entitled "An
2 act providing for the regulation of storage tanks and tank

3 facilities; inposing additional powers and duties on the

4 Depart ment of Environmental Resources and the Environnental
5 Qual ity Board; and maki ng an appropriation,” further

6 provi di ng for Underground Storage Tank |Indemification Board
7 and its powers and duties, for the Underground Storage Tank
8 I ndemmi fication Fund, for eligibility of claimnts including

9 certified tank installers and for audit, sunset and

10 performance reviews; and providing for Underground Storage
11 Tank Environnmental C eanup Program and the Upgrade Loan

12 Program

13 The General Assenbly of the Conmonweal th of Pennsyl vani a

14 hereby enacts as foll ows:

15 Section 1. The title of the act of July 6, 1989 (P.L. 169,

16 No.32), known as the Storage Tank and Spill Prevention Act, is
17 amended to read:

18 AN ACT

19 Providing for the regulation of storage tanks and tank

20 facilities; inposing additional powers and duties on the

21 Depart ment of Environmental [Resources] Protection and the

22 Environmental Quality Board; and nmaki ng an appropriation.



Section 2. Section 703 of the act, anended June 26, 1995
(P.L.79, No.16), is anmended to read:

Section 703. Underground Storage Tank | ndemification Board.

(a) Establishnent of board, appointnent and terns.--There is
hereby created the Underground Storage Tank I ndemnification
Board which shall consist of [nine] ten nenbers. The Insurance
Commi ssioner and the Secretary of the Departnent of
Envi ronnmental [Resources] Protection shall be ex officio
menbers. [ Seven] Ei ght nenbers shall be appointed by the
Governor, as foll ows:

(1) [Five] Six nenbers who shall be persons with
particul ar expertise in the managenent of underground storage
tanks. [Two] Three of these nenbers shall be appointed for
terms of four years and three shall be appointed for a term
of three years. The Governor shall appoint the nenbers, one
each froma |ist of nom nees provided by each of the
fol | ow ng:

(1) The Associated Petrol eum | ndustries of

Pennsyl vani a.

(1i) The Pennsyl vani a Petrol eum Associ ati on.

(i1i1) The Service Station Deal ers and Autonotive
Repai r Associ ati on of Pennsylvania and Del aware and the
Petrol eum Retail ers and Auto Repair Association, Inc.

(iv) The Mddle Atlantic Truck Stop Operators.

(v) The Pennsylvani a Farm Bureau, Pennsylvania State

Grange and Pennsyl vani a Farners Uni on.

(vi) The Tank Installers of Pennsyl vani a.

(2) One local governnment menber who shall have know edge
and expertise in underground storage tanks. The | ocal

gover nment menber shall be appointed for a termof two years.
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(3) One public nenber who shall not be an owner or
operator of storage tanks nor affiliated in any way with any
person regul ated under this act. The public nmenber shall be
appointed for a termof three years.

(b) Chairman.--The board shall select a chairman fromits
menber s annual | y.

(c) Vacancies.--Vacancies in appointed positions shall be
filled by the Governor in the sane manner as the original
appoi ntment. Menbers shall serve until their successors are
appoi nted and qualifi ed.

(d) Conpensation.--Mnbers shall receive no conpensation for
their service other than reinbursenent for necessary expenses in
accordance with Conmonweal th regul ati ons.

(e) Conflicts.--No nenber shall participate in making any
decision in a matter involving any paynent fromwhich he or his
enpl oyer may benefit or which may benefit a nmenber of his
i medi ate famly.

(f) Meetings; quorum--The board shall neet at | east
gquarterly. Additional neetings may be held upon reasonabl e
notice at tinmes and | ocations selected by the board. The board
shall neet at the call of the chairman or upon witten request
of three nmenbers of the board. [Four] Five nenbers shal
constitute a quorum and a quorum may act for the board in al
matters.

Section 3. Sections 704 and 705 of the act, anended Decenber
18, 1992 (P.L.1665, No.184) and June 26, 1995 (P.L.79, No.16),
are anmended to read:

Section 704. Underground Storage Tank | ndemification Fund.

(a) Establishnment of fund.--

(1) There is hereby created a special fund in the State
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Treasury to be known as the Underground Storage Tank

I ndemmi fication Fund. This fund shall consist of the fees
assessed by the board under section 705(d), anounts recovered
by the board due to fraudul ent or inproper clains or as
penalties for failure to pay fees when due, and funds earned
by the investnment and reinvestnent of the noneys coll ect ed.
Moneys in the fund are hereby appropriated to the board for

t he purpose of making paynents to owners [and], operators and

certified tank installers of underground storage tanks who

incur liability for taking corrective action or for bodily
injury or property damage caused by a sudden or nonsudden

rel ease from underground storage tanks and for making | oans

to owners as authorized by this act. The fund shall be the

sol e source of paynents under this act, and the Commonweal t h
shall have no liability beyond the anbunt of the fund. Every

owner and certified tank installer of an underground storage

tank shall denonstrate financial responsibility by
participating in the Underground Storage Tank I ndemnification

Fund. The owner [or], operator or certified tank installer

may obtain coverage for liability not insured by the fund
t hrough any of the nethods approved in accordance wth
section 701(b).

(2) This fund is declared a restricted fund. The noneys
in the fund shall be used only for the purposes set forth in
this [section] act and shall not be transferred or diverted
to any ot her purpose by the use of any adm nistrative
pr ocedur e.

(3) Notwi thstandi ng any general or specific powers

granted to the board by this act, whether express or inplied,

the board shall have no power, at any tine or in any nanner,
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to pledge the credit or taxing power of the Commonweal th or

any political subdivision. No obligations or liabilities of

the board shall be deened obligations or liabilities of the

Commpnweal th or of any of its political subdivisions. Nothing

herein shall be deenmed a wai ver of sovereign i nmunity.

(b) Limt of paynments to owners or operators.--

(1) Paynents to eligible owners or operators shall be
limted to the actual costs of corrective action and the
anount of an award of damages by a court of conpetent
jurisdiction for bodily injury, property damage or both, not
to exceed a total of $1,000,000 per tank per occurrence.

(2) Paynents of clainms against the fund shall be subject
to a deductible as provided in section 705. Paynents shall be
made only for releases resulting fromstorage tanks that are
| ocated within this Conmmonwealth.

(3) Paynents shall not exceed [an]:

(i) an annual aggregate of $1,000,000 for each owner
and operator of 100 or |ess underground storage tanks [or
an] ; _or

(ii) an annual aggregate of $2,000,000 for each

owner and operator of 101 or nore underground storage tanks,
up to the total of $1,000,000 per tank per occurrence or the

total eligible costs or damages.

(b.1) Limt of paynents to certified tank installers.--

(1) Paynents to certified tank installers shall be

limted to the actual costs of corrective action and the

anount of an award of damages by a court of conpetent

jurisdiction for bodily injury, property damage or both, not

to exceed a total of $1, 000,000 per occurrence. Corrective

acti on under this subsection shall nean rel eases caused by
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i nproper or faulty installations, nodificati ons and renoval

of under ground storage tanks.

(2) Paynents of clains agai nst the program shall be

subject to a deductible as provided in section 705(c)(4).

Paynents shall be nade only for rel eases resulting from

under ground storage tanks |located in this Conmbnweal t h.

(3) Paynents shall not exceed:

(i) an annual aggregate of $1,000,000 for certified

tank installers who perform 100 or fewer installati ons or

maj or nodi fi cations; or

(ii) an annual aqggregate of $2,000,000 for certified

tank installers who performnore than 100 install ati ons

or naj or nodifications.

(c) Prohibited uses.--Mneys in the fund shall not be used
for the repair, replacenent or mai ntenance of underground
storage tanks or inprovenent of property on which the tanks are

| ocated, unl ess the noneys are | oaned by the board as an

i nvest nent of fund noneys pursuant to section 712.

(d) Expenses.--All costs and expenses of the board shall be
paid fromthe fund, including, but not limted to, conpensation
of enpl oyees and any i ndependent contractors or consultants
hired by the board.

(e) Options.--

(1) Any owner of an underground storage tank of 3,000
gal lons or nore used for storing heating oil for consunptive
use on the prem ses where stored may elect to participate in
t he fund.

(2) The owner or operator of an underground storage tank
used to store heating oil who elects to participate in the

fund shall conply with applicable provisions of this act and
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of regul ations pronul gated under this act.

(3) The owner or operator of an underground storage tank
used to store heating oil who elects to participate in the
fund shall pay the fee established under section 705(d)(2).

(4) The board shall by regulation establish procedures

and criteria for allowi ng owners or operators of underground
storage tanks to opt into the coverage provided by this
secti on.
Section 705. Powers and duties of Underground Storage Tank
I ndemrmi fi cati on Board.
(a) Support.--The board may enploy or contract for the
per sonnel necessary to process fee paynents, to adm nister
cl ai r8 made agai nst the Underground Storage Tank | ndemnification

Fund, to adm ni ster the upgrade | oan program and ot her prograns

authorized by this act and to carry out the purposes of the

board. The board may al so enploy or contract for the services of
attorneys, consultants and actuari es necessary to advise the
board in establishing fees under subsection (d) and deductible
anount s under subsection (c).

(b) dains.--The board shall establish procedures by which

owners [and], operators and certified tank installers may nake

clainms for costs estimated or incurred in taking corrective
action and for liability due to bodily injury and property
damage caused by a sudden or nonsudden rel ease from underground
storage tanks. Clains determned to be eligible shall be paid
upon recei pt of information [required under regul ati ons which

the board shall pronulgate] clearly showi ng that reinbursable

claimcosts are reasonabl e, necessary and directly related to

the rel ease fromthe storage tank that is the subject of the

claim The board, by regulation, may establish a systemfor
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prioritizing clains.
(c) Deductible.--
(1) dains shall be subject to a deductible amount which

the board shall set annually. The board shall give at | east

1

2

3

4

5 30 days' notice of a proposed change in deductibl e anmounts by
6 publication in the Pennsylvania Bulletin, and the change

7 shall take effect on the date specified in the notice. Each

8 owner or operator shall be responsible for the anmount of the
9

deducti ble as provided in this section.

10 (2) The board shall set the initial deductible for

11 corrective action clains at $10,000 per tank per occurrence.
12 Thereafter, the deductible shall be actuarially sound and
13 shall be based on an estinmate of the average cost of taking
14 corrective action due to a sudden or nonsudden rel ease from
15 under ground storage tanks in this Comonweal th. The board
16 shall not set a deductible in an anount |ower than $5, 000 per
17 tank per occurrence.

18 (3) The board shall set a deductible for clains due to
19 bodily injury, property damage or both caused by a sudden or
20 nonsudden rel ease from underground storage tanks in this

21 Commonweal th. The board shall not set a deductible in an

22 amount | ower than $5, 000 per tank per occurrence.

23 (4) The board shall set a deductible for clains for

24 bodily injury, property danmage or both caused by a rel ease
25 froman underground storage tank in this Conmonweal t h

26 resulting froman installation, nodification or renoval of
27 regul ated underground storage tanks. The board shall not set
28 a deductible in an_anpunt | ower than $5, 000 per occurrence.
29 (d) Fees.--

30 (1) The board[, by regulation,] shall establish fees to
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be paid by the owner [or], operator or certified tank

installer as appropriate, of underground storage tanks. Fees
shall be set on an actuarial basis in order to provide an
anount sufficient to pay outstanding and antici pated cl ai nms
agai nst the Underground Storage Tank |Indemification Fund in
a tinely manner. Fees shall also include an anount sufficient
to nmeet all other financial requirenents of the board. Fees
shall be adjusted as deened necessary by the board, but no
nore than once a year. The board shall annually eval uate the
fee amount to determine if it is sufficient to neet the
anti ci pated expenses of the fund and provide a copy of its
eval uation to the Environnental Resources and Energy
Conmittee of the Senate and the Conservation Comm ttee of the
House of Representatives. The board shall anal yze the clains
experience of storage tanks to determ ne which types of
under ground tanks or tank configurations result in |ess
frequent | eaks.

(2) The owner or operator of an underground storage tank
used to store heating oil [or], diesel fuel or other

regul at ed substance as determ ned by the board shall pay a

per gallon of tank capacity [insurance] fee. [calculated in
the foll ow ng manner by the board. The board shall determ ne
the total revenue a uniform per tank, per gallon insurance
fee for all underground storage tanks woul d generate if it
were applied to heating oil and diesel fuel tanks and divide
t hat nunber by the total tank storage capacity of heating oi
and diesel fuel tanks registered with the Departnent of

Envi ronnment al Resources at the beginning of the policy
period. The resulting per gallon of tank capacity fee shal

be paid by owner or operator of heating oil or diesel fuel
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tanks. The board shall provide public notice of the per
gal l on of capacity fee in the Pennsylvania Bulletin.] The

capacity fee shall be set on the sane actuarial basis as is

provided i n subsection (d)(1).

(3) In no case shall the owner or operator of an
under ground storage tank used for nonretail bul k storage or
whol esal e di stribution of gasoline pay fees totaling nore
t han $5, 000 per tank in any annual coverage period for which
fees are charged.

(4) The owner or operator of an underground tank used to
store diesel fuel on a farmfor noncomrercial purposes shal
be required to pay the sane fee as the owner or operator of
an under ground tank contai ni ng gasol i ne.

(5) Fees established under paragraphs (1) and (2) shal

be set as foll ows:

(i) The board shall propose its recommended fee at

its annual neeting and publish its proposed fee in the

Pennsyl vani a Bul |l eti n.

(ii) Wthin 30 days of publication of the proposed

fee, the board shall hold at | east one special neeting to

accept comment on the proposed fee.

(iii) The board at its next requl arly schedul ed

meeti ng shall deci de upon the final fee.

(iv) The board shall publish the final fee in the

Pennsyl vania Bulletin at | east 30 days prior to

i mpl enentati on of the new f ee.

(v) Fees shall be adjusted as deenmed necessary by

the board, but no nore than once per year.

(vi) The board shall annually evaluate the fee

anount to deternmine if it is sufficient to neet the
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anti ci pated expenses of the fund, and provide a copy of

its evaluation to the Environnental Resources and Enerqy

Committee of the Senate and the Environnental Resources

and Energy Committee of the House of Representatives.

(e) Paynment of fees.--Fees established for the owner of the

tank under subsection (d)(1) through (4) shall be paid by the
owner of the tank unless a witten agreenent between the owner

and the operator provides otherw se. Fees established for

certified tank installers under subsection (d)(1) shall be paid

to the Underground Storage Tank I ndemnification Fund or to the
i nternedi ari es so designated by [regulation.] the board.

Internmedi aries | ocated outside the territorial boundari es of

this Commonwealth nay collect and renit fees upon proof that a

perfornmance bond has been secured and nmi ntai ned in an anpunt of

$1, 000, 000. A person who fails or refuses to pay the fee or a

part of the fee by the date established by the board [shall] may
be assessed a penalty of 5% of the anpbunt due which shall accrue
on the first day of delinquency and be added thereto.

Thereafter, on the |ast day of each nonth during which any part
of any fee or any prior accrued penalty remai ns unpaid, an
addi ti onal 5% of the then unpaid bal ance shall accrue and be
added thereto. A financial institution holding a nortgage or
security interest on property containing an underground storage
tank may with the owner or operator request the board to notify
the financial institution in the event the owner or operator
does not pay the fees required by this section by the date

speci fied by the board. Notice of nonpaynent to the financial
institution or paynent of an owner or operator's fee shall not
constitute the assunption of any corrective action liability on

the part of a financial institution.
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1 (e.1) Upgrade |oan _program--The board shall establish

2 policies, procedures and forns as may be necessary and

3 appropriate in order to admi nister_ the upgrade |oan program

4 established in section 712.

5 (f) Additional powers.--The board shall have additional

6 powers as may be necessary to carry out its duties under this

7 act, including, but not limted to, the foll ow ng:

8 (1) To nmake contracts and execute all instrunents

9 necessary or convenient for carrying on of its business.

10 (2) To make bylaws for the managenent and regul ati on of
11 its affairs and to adopt, anend and repeal rules, regulations
12 and gui delines governing the adm nistrative procedures and
13 busi ness of the board and operation and adm ni stration of the
14 fund. Regul ations of the board shall be subject to review

15 under the act of June 25, 1982 (P.L.633, No.181), known as
16 t he Regul atory Revi ew Act.

17 (3) To sue or be sued concerning clains arising as the
18 result of a release froman underground storage tank and to
19 i npl ead and be i npl eaded, conplain and defend in all courts.
20 (4) To conduct exam nations and investigations and take
21 testinmony under oath or affirmation on any natter necessary
22 to the determ nati on of approval or disapproval of any claim
23 Section 4. Sections 706, 707 and 708 of the act are amended
24 to read:

25 Section 706. Eligibility of claimnts.
26 In order to receive a paynent fromthe Underground Storage
27 Tank Indemification Fund, a claimant shall neet the follow ng
28 eligibility requirenents:

29 (1) The claimant is the owner [or], operator or

30 certified tank installer of the tank which is the subject of
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the claim

(2) The current fee required under section 705 has been
pai d.

(3) The tank has been registered in accordance with the
requi renents of section 5083.

(4) The owner [or], operator [has obtained a permt, if]

or certified tank installer has obtai ned the appropri ate

permt or certification, as required under sections 108, 501

and 504.

(5) The claimant denonstrates to the satisfaction of the
board that the release that is the subject of the claim
occurred after the date established by the board for paynent
of the fee required by section 705(d).

(6) Additional eligibility requirenments which the board
may adopt by regul ation.

Section 707. Audit.
The board shall contract for an annual independent financial

audit of the Underground Storage Tank I ndemification Fund.

Section 708. [Sunset] Perfornmance review.

[ The Underground Storage Tank |Indemification Fund and the
board shall be subject to periodic evaluation, review and
term nation or continuation under the act of Decenber 22, 1981
(P.L.508, No.142), known as the Sunset Act, every five years
commencing with an initial term nation date of Decenber 31,
1993. Nothing in the Sunset Act or this section shall be
construed to invalidate any claimsubmtted prior to the date of

term nation.] The board shall periodically review and eval uate

t he performance of the Underground Storage Tank | ndemnificati on

Fund including all prograns funded fromit and nake

reconmendations to the General Assenbly for its continuati on or
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term nation every five years commencing with the initial review

date of Decenber 31, 2000.

Section 5. The act is anmended by addi ng sections to read:

Secti on 710. Under gr ound St orage Tank Environnental C eanup

(a) Establishnent.--The board is authorized to establish the

Under gr ound St orage Tank Environnental O eanup Program for the

pur pose of taking corrective actions at underground storage tank

facilities under sections 107(qg) and 1302(c).

(b) Allocation.--The board may all ocate up to $3, 000, 000

annual ly fromthe Underground Storage Tank | ndemi ficati on Fund

for the Storage Tank Environnental d eanup Program as | ong as

the all ocati on does not inpede the fund's ability to pay cl ai ns.

(c) |Inplenentation.--The Departnent of Environnental

Protecti on shall assist the board with the i npl enentati on of

this program and shall be rei nbursed by the board fromthe fund

for actual costs incurred for the corrective acti ons taken, but

in no event shall the departnent be rei nbursed fromthe fund for

any adnmi ni strative costs.

(d) Eligibility determ nati ons. --Were funds are expended

under this section for corrective acti on and the owner, operator

or certified tank installer of the underground storage tank i s

| ater deternmned to be eligible for Underground Storage Tank

| ndemmi fi cati on Fund coverage under section 706, the npbneys

expended by the board shall be consi dered paynents to the owner,

operator or certified tank installer under section 704.

(e) Annual report.--The board shall annually transmt to the

CGCeneral Assenbly a report outlining corrective actions taken and

expendi tures made under this section for the precedi ng

Commpnweal th fiscal year.
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1 (f) Sunset.--The Underground Storage Tank Environnental

2 (Ceanup Programshall cease to exist on June 30, 2007, unless it
3 is reestablished by action of the General Assenbly.

4 Section 711. Underground Storage Tank Pollution Prevention

S Program

6 (a) Establishnent.--The board is hereby authorized to

7 establish an Underground Storage Tank Pollution Prevention

8 Programfor the purpose of reinbursing eligible owners, as

9 defined in subsection (d), for the costs of renoving regul ated
10 substances fromand sealing the fill pipes of underground

11 storage tanks which have not been upgraded to conply with the

12 technical requirenents of Federal and State regulations. The

13 board shall establish gquidelines for eligible expenses and

14 procedures for reinbursenent fromthe Underground Storage Tank
15 |Indemification Fund.

16 (b) Allocation.--The board nay allocate up to $1, 000, 000

17 annually fromthe Underground Storage Tank Indemification Fund
18 for the Underground Storage Tank Pollution Prevention Program as
19 long as the allocation does not inpede the actuarial soundness
20 of the fund's ability to pay clains.
21 (c) Inplenentation.--The Departnent of Environnental
22 Protection shall assist the board with the inplenentation of
23 this program and shall be reinbursed by the board fromthe fund
24 for _actual reinbursenents nmade to eligible owners, but in no
25 event shall the departnent be reinbursed fromthe fund for any
26 adm nistrative costs.
27 (d) Eligibility.--Omers of six or fewer underground storage
28 tanks shall be eligible to participate in this program
29 (e) Annual report.--The board shall annually transmt to the

30 General Assenbly a report outlining actions taken and
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expendi tures made under this section for the precedi ng

Commpnweal th fiscal year.

(f) Sunset.--The Underground Storage Tank Pol | uti on

Preventi on Program shall cease to exist on June 30, 2007, unl ess

it is reestablished by action of the General Assenbly.

Section 712. Upgr ade Loan Program

(a) Establishnent.--The board is hereby authorized to

establish a | oan program for owners of requl ated under gr ound

storage tanks as a nethod of investing fund noneys, provided

that such a program does not interfere with the actuari al

soundness of the fund required by section 705(d)(1). Aggregate

out st andi ng | oan bal ances shall not exceed 20% of the fund

bal ance, hereby defined as the endi ng cash bal ance in any gi ven

fiscal year less any liability for clains i ncurred but not yet

pai d. Loans shall not be nade when the fund bal ance falls bel ow

$50, 000, 000. Loans shall not be nmade if such | oans i npede the

board's ability to pay clains. Such | oans shall be nmade

avai |l able to owners of requl ated underground storage tanks for

t he purpose of upgrading their storage tanks or renoving them

from service.

(b) Loan terns.--Loans nade under this section shall be

governed by the follow ng terns:

(1) The maxi num | oan anpbunt for an individual project is

$500, 000 or 75% of the total eligible project costs,

whi chever is |less. The maxi numtotal anount that a single

owner or operator nmay have outstanding is $500, 000.

(2) Loans shall have a repaynent period of up to ten

(3) Interest rates shall be fixed at the tine the | oan

is nade, and shall be equal to the Five-Year United States
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Treasury Note on the date application is nade.

(4) Al |oans nust be adequately secured. The board

shall determ ne the nethods for securing | oans.

(5) The board shall charge a | oan origination fee not to

exceed 5% of the approved | oan anount.

(6) The board, by requlation, nmay create additional

eliqgibility requirenents for participation in the upqgrade

| oan program

(c) Annual report.--The board shall prepare an annual report

for subm ssion to the General Assenbly concerni ng activities and

expendi tures made pursuant to this section for the preceding

vear. Included in this report shall be informati on concerni nqg

all loans nmade to eliqgible applicants and applicati ons deni ed.

(d) Assistance.--The Departnent of Conmmunity and Econoni c

Devel opnent, in consultation with the Departnent of

Envi ronnental Protection, shall assist the board with the

i mpl enentation of this program The fund shall rei nmburse the

Departnent of Community and Econoni c Devel opnent for actual

costs incurred to adnminister this program However,

admi ni strative costs shall not exceed 5% of the | oan anpunts

approved annually. Final | oan approval shall be made by the

Section 6. This act shall take effect July 1, 1997.
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