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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
NoO. 8 1 Special Session No. 1 of

| NTRODUCED BY CGREENLEAF, O PAKE, ANDREZESKI, DELP, KASUN C,
MOWERY, PETERSON, ROBBI NS, SALVATORE, VENGER AND Fl SHER,
MARCH 15, 1995

SENATOR GREENLEAF, JUDI Cl ARY, RE- REPORTED AS AMENDED,
MAY 23, 1995
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, further providing for
postconviction relief; and providing for unitary review in
deat h penalty cases.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Seetton—t—Seettons—9542 95439544 and-9545-of—TF+tte42-oF <—
SECTION 1. TITLE 42 OF THE PENNSYLVANI A CONSCLI DATED <—
STATUTES |'S AMENDED BY ADDI NG A SECTI ON TO READ:

§ 9541.1. DEFI NI TI ONS.

THE FOLLOW NG WORDS AND PHRASES WHEN USED I N THI S SUBCHAPTER

SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S SECTI ON UNLESS THE

CONTEXT CLEARLY | NDI CATES OTHERW SE:

"GOVERNMENT OFFICIAL. " DOES NOT | NCLUDE DEFENSE COUNSEL,

VWHETHER APPO NTED OR RETAI NED.

SECTI ON 2. SECTI ONS 9542, 9543, 9544, 9545 AND 9546 OF TITLE
42 ARE AVENDED TO READ:



§ 9542. Scope of subchapter
Thi s subchapter provides for an action by which persons

convicted of crines they did not commt [or] and persons serving

[unlawful ] ill egal

sentences nay obtain collateral relief [and
for an action by which persons can raise clains which are
properly a basis for Federal habeas corpus relief]. The action
established in this subchapter shall be the sole neans of
obtaining collateral relief and enconpasses all other conmon | aw
and statutory renedies for the same purpose that exist when this
subchapter takes effect, including habeas corpus and coram
nobi s. This subchapter is not intended to limt the availability
of renmedies in the trial court or on direct appeal fromthe

j udgnment of sentence, nor is this subchapter intended to provide
a means for raising issues waived in prior proceedi ngs. EXCEPT <—

AS SPECI FI CALLY PROVI DED OTHERW SE, TH S SUBCHAPTER SHALL APPLY

TO CAPI TAL_AND NONCAPI TAL CASES.

§ 9543. FEligibility for relief.
(a) GCeneral rule.--To be eligible for relief under this

subchapter, [a person] THE PETI TI ONER nust plead and prove by a <—

preponderance of the evidence all of the follow ng:
(1) That the [person] PETITIONER has been convicted of a <—
crime under the laws of this Commonweal th and is:
(1) currently serving a sentence of inprisonnent,
probation or parole for the crineg;
(i) awaiting execution of a sentence of death for
the crinme; or
(i) serving a sentence which nust expire before
t he person may commrence serving the di sputed sentence.

(2) That the conviction or sentence resulted from one or

nore of the follow ng
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(1) Aviolation of the Constitution [of
Pennsyl vani a} or | aws] of this Commonwealth or the <—
Constitution or laws of the United States which, in the
ci rcunst ances of the particular case, so underm ned the
trut h-determ ning process that no reliable adjudication
of guilt or innocence could have taken pl ace.

(i1i) Ineffective assistance of counsel which, in the
ci rcunst ances of the particular case, so underm ned the
trut h-determ ning process that no reliable adjudication
of guilt or innocence could have taken pl ace.

(ti1) A plea of guilty unlawfully induced where the

circunstances nake it likely that the inducenent caused

[an individual] the persen PETITIONER to plead guilty and <—

the persoen PETITIONER i s i nnocent. <—

(iv) The inproper obstruction by [ Cormmonweal t h] <—
where a neritorious appeal abl e i ssue existed and was
properly preserved in the trial court.
[(v) A violation of the provisions of the
Constitution, law or treaties of the United States which
woul d require the granting of Federal habeas corpus
relief to a State prisoner.]
(vi) The unavailability at the tinme of trial of
excul patory evi dence that has subsequently becone
avai l able and [that] woul d have [affected] changed the <—
outcone of the trial if it had been introduced.
(vii) The inposition of a sentence greater than the
[ awf ul  maxi num
(viii) A proceeding in a tribunal w thout

jurisdiction.
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(3) That the allegation of error has not been
[previously litigated and fone of the follow ng applies}: <—

(1) The allegation of error has not been] waived. <—
[(it) If the allegation of error has been waived,

the alleged error has resulted in the conviction or

affirmance of sentence of an innocent individual.
(tit) If the allegation of error has been waived,

the wai ver of the allegation of error during pretrial,

trial, post-trial or direct appeal proceedi ngs does not

constitute a State procedural default barring Federal

habeas corpus relief.]

TR I L o . -

(4) That the failure to litigate the issue prior to or

during trial, DURI NG UNI TARY REVI EWor on direct appeal could <—

not have been the result of any rational, strategic or
tactical decision by counsel.
(b) Exception.--Even if the petitioner neets the

requi renents of subsection (a), the petition shall fbe dismssed <—

if it appears AT _ANY TI ME that, }het—be grantedunless,—after <—

shew-that because of delay in filing the petition, the
Commonweal th has been prejudiced either inits ability to

respond to the petition or inits ability to re-try the

petitioner. This subsection does not apply if the petitioner

shows that the petition is based on grounds of which the

petitioner could not have [had know edge] DI SCOVERED by the <—
exerci se of reasonable diligence before the delay becane

prejudicial to the Comobnweal t h.

8§ 9544. Previous litigation and wai ver.

(a) Previous litigation.--For [the purpose] PURPCSES of this <—
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subchapter, an issue has been previously litigated if:

[(1) it has been raised in the trial court, the trial
court has ruled on the nerits of the issue and the petitioner
di d not appeal ;]

(2) the highest appellate court in which the petitioner
coul d have had review as a nmatter of right has ruled on the
nmerits of the issue; or

(3) it has been raised and decided in a proceeding

collaterally attacking the conviction or sentence.

(B) | SSUES WAI VED. - - FOR [ THE] PURPOSES OF THI S SUBCHAPTER, <—
AN I SSUE | S WAI VED | F THE PETI TI ONER COULD HAVE RAI SED | T BUT

FAILED TO[RAISE IT AND | F I T COULD HAVE BEEN RAI SED] DO SO

BEFORE [ THE] TRI AL, AT [THE] TRI AL, DURI NG UNI TARY REVI EW ON

APPEAL[,] OR IN A [HABEUS CORPUS] POSTCONVI CTI ON PROCEEDI NG [ OR

OTHER PROCEEDI NG ACTUALLY CONDUCTED OR I N A PRI OR PROCEEDI NG
ACTUALLY | NI TI ATED UNDER THI S SUBCHAPTER] .
8§ 9545. Jurisdiction and proceedi ngs.

(a) Oiginal jurisdiction.--Oiginal jurisdiction over a
proceedi ng under this subchapter shall be in the court [in which <—

t he conviction was obtained.] OF COWWON PLEAS. NO COURT HAS <—

AUTHORI TY TO ENTERTAIN A REQUEST FOR A FORM OF RELIEF IN

ANTI Cl PATION OF THE FILING OF A PETI TION UNDER TH S SUBCHAPTER.

[(b) Rules governing proceedings.--The Suprenme Court may, by <—
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1 general rule, prescribe procedures to inplenent the action
2 established under this subchapter but shall not expand, contract

3 or nmodify the grounds for relief set forth in this subchapter.]

4 ey (B) Tine for filing petition.--

5 (1) Any petition under this subchapter, including a

6 second or subsequent petition, shall be filed within one_ year
7 of the date the judgnent becones final, unless the petition

8 all eges and petitioner proves that:

9 (i) the failure to raise the claimpreviously was

10 the result of interference by Cemrenrwealth GOVERNVENT

11 officials with the presentation of the claimin violation
12 of the Constitution or laws of this Conmonwealth or the
13 Constitution or laws of the United States;

14 (ii) the facts upon which the claimis predicated

15 were_unknown to the petitioner and could not have been

16 ascertained by the exercise of due diligence; or

17 (iii) the right asserted is a Federal constitutiona
18 right that was recogni zed after—thetine periodprovided
19 Fa—this—section—and—has—been—heldby-the Suprepre—Court—of
20 theUnitedStates BY THE SUPREME COURT COF THE UNI TED

21 STATES AFTER THE TIME PERI OD PROVIDED IN TH' S SECTI ON AND
22 HAS BEEN HELD BY THAT COURT to apply retroactively.

23 (2) Any petition invoking an exception provided in

24 paragraph (1) shall be filed within 60 days of the date the
25 claimcould have been_present ed.

26 (3) For purposes of this subchapter, a judgnent becones
27 final at the conclusion of direct review including

28 discretionary review in the Suprene Court of theUnited

29 States—and-the Suprene Court—of Pennsylvania- PENNSYLVAN A
30 AND THE SUPREME COURT OF THE UNI TED STATES, or at the
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expiration of tine for seeking the revi ew.

: on. -

(4) VHERE A PETITI ONER HAS BEEN REPRESENTED BY NEW <—

COUNSEL POSTTRI AL, | NCLUDI NG ON DI RECT APPEAL, A PETITION FOR

RELI EF UNDER THI S SUBCHAPTER SHALL BE DEEMED TI MELY ONLY | F

| T SATI SFI ES THE REQUI REMENTS OF PARAGRAPH (1) AND IS FILED

WTH N 60 DAYS OF THE DATE THE JUDGVENT BECAME FI NAL OR THE

DATE THE CLAIM COULD HAVE BEEN PRESENTED, WH CHEVER | S LATER

(C)  STAY OF EXECUTI ON. - -

(1) NO COURT SHALL HAVE THE AUTHORITY TO | SSUE A STAY OF

EXECUTI ON I N ANY CASE EXCEPT AS ALLOVWED UNDER THI S

SUBCHAPTER.

(2) NO STAY MAY BE | SSUED UNLESS A PETI TI ON FOR

POSTCONVI CTI ON RELI EF WHI CH MEETS ALL THE REQUI REMENTS OF

TH' S SUBCHAPTER HAS BEEN FILED AND | S PENDI NG AND THE

PETI TI ONER MAKES A STRONG SHOW NG OF LI KELI HOOD OF SUCCESS ON

THE MERITS.

(2> (3) |If a stay of execution is granted, all <—

limtati ons periods set forth under sections 9574 (rel ating

to answer to petition), 9575 (relating to di sposition w thout
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evidentiary hearing) and 9576 (relating to evidentiary

hearing), shall apply to the litigation of the petition.

{e} (D) Evidentiary hearing.-- <

(1) Where a petitioner reqguests an evidentiary heari ng,

the petition shall include a notarized affidavit from each

i ntended wi tness stating the witness's nane, address, date of

birth and substance of testi nony AND SHALL | NCLUDE DOCUVENTS <—

MATERI AL TO THAT W TNESS' S TESTI MONY.

(2) No other discovery, at any stage of proceedi ngs

under this subchapter, shall be permtted except upon | eave

of court with a showi ng of excepti onal circunstances.

(3) Failuretoprovideaffidavitsasdirectedby UNLESS <—
THE COMMONWEALTH AGREES TO PROCEED W THOUT THE AFFI DAVI TS AND

DOCUMENTS DESCRI BED I N PARAGRAPH (1) OR TO RECEIVE THEM AT A

LATER TI ME, FAILURE TO SUBSTANTIALLY COVPLY WTH THE

REQUI REMENTS OF par agraph (1) shall render the proposed

W t nesses' testinony inadni ssible.

§ 9546. RELI EF AND ORDER. <—

(A) CENERAL RULE.--1F THE COURT [FINDS] RULES I N FAVOR COF
THE PETI TIONER, | T SHALL ORDER APPROPRI ATE RELI EF AND | SSUE
SUPPLEMENTARY ORDERS AS TO REARRAI GNVENT, RETRI AL, CUSTODY
BAI L, DI SCHARGE, CORRECTI ON OF SENTENCE OR OTHER MATTERS THAT
ARE NECESSARY AND PROPER

[(B) GROUNDS TO BE STATED. - - THE ORDER FI NALLY DI SPOSI NG OF
THE PETI TI ON SHALL STATE GROUNDS ON VWH CH THE CASE WAS
DETERM NED

(© STATUS OF ORDER. --THE ORDER CONSTI TUTES A FI NAL JUDGVENT
FOR PURPOSES OF REVI EW ]

(D) REVIEW COF ORDER | N DEATH PENALTY CASES. --[ A FI NAL COURT]

AN ORDER UNDER THI S SUBCHAPTER GRANTI NG THE PETI T1 ONER FI NAL
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RELIEF IN A CASE I N WH CH THE DEATH PENALTY HAS BEEN | MPCSED

SHALL BE DI RECTLY APPEALABLE [ ONLY] BY THE COMVONWEALTH TO THE

SUPREME COURT PURSUANT TO I TS RULES. AN ORDER UNDER THI S

SUBCHAPTER DENYI NG A PETITIONER FINAL RELIEF IN A CASE I N WH CH

THE DEATH PENALTY HAS BEEN | MPOSED SHALL BE REVI EAMABLE ONLY BY

PETI T ON FOR ALLOMNCE OF APPEAL TO THE SUPREME COURT.

Section 2 3. Chapter 95 of Title 42 is anended by adding a <—

subchapter to read:
SUBCHAPTER D
UNI TARY REVI EW I N DEATH PENALTY CASES

Sec.
9570. Short title of subchapter.
9571. Scope of subchapter.
9572. Representation of counsel.
9573. Time for petition; CONTENTS OF PETI TI O\ <—
9574. Answer to petition.
9575. Disposition without evidentiary hearing.
9576. Evidentiary hearing.
9577. Disposition and appeal .
§ 9570. Short title of subchapter.

Thi s subchapter shall be known and may be cited as the
Capital Unitary Review Act.
§ 9571. Scope of subchapter

(a) Unified nmeans of chall enging proceedings.--This
subchapter establishes a unified nmeans of chall enging
proceedi ngs that resulted in a sentence of death.

(b) Selerneans—of—challengingproceedings APPO NTMENT OF NEW <—
COUNSEL. - - Under the action provided in this subchapter, a person
sentenced to death shall be entitled to new counsel and to the

litigation of clains alleging the pretrial, trial or sentencing

19951S0081B0131 - 9 -
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error. The unitary review proceedi ng shall be the sol e neans of
chal I engi ng proceedings prior to direct appeal. Only those

i ssues raised during unitary review shall be deenmed preserved
for appellate review

(c) Replaces prioer POSTAPPEAL CCOLLATERAL review. --The <—
unitary review proceedi ng established under this subchapter is
i ntended to repl ace postappeal collateral review of death
penalty cases with preappeal collateral review Pursuant to this
subchapter and Subchapter B (relating to post conviction
relief), no relief under Subchapter B shall be available to a
person sentenced to death unless the petition brought under that
subchapter neets the requirenents for a second or subsequent
petition.

(d) AvaitabiHty—ofpoesteonviectionrenedies CAPITAL CASE IN <—
WHI CH DEATH PENALTY NOT | MPOSED. - - Thi s subchapter is not
intended to limt the availability of postconviction renedies in
capital cases where IN WHICH the death penalty was not i nposed. <—
8§ 9572. Representation of counsel.

(a) New counsel.--Inmediately after the formal inposition of
sentence on all charges by the court, or within 30 days of the
verdi ct of the death penalty, whichever occurs later, the court
shal | appoi nt new counsel for the purposes of unitary review and
di rect appeal, unless:

(1) the petitioner has elected to proceed pro se and the
court finds, after a colloquy on the record, that the

petitioner's election is knowi ng, intelligent and vol untary;

or

(2) the petitioner retains counsel for the unitary
revi ew proceedi ng.

(b) Prior attorney.--No petitioner may be represented by an

19951S0081B0131 - 10 -
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attorney, whether retained or appoi nted, who has represented the
petitioner at any prior stage of the proceedi ngs unless the
court finds, after a colloquy on the record, that the petitioner
has knowi ngly, intelligently and voluntarily waived his right to
elat-mprior—counsel—s—ineffeetiveness— CHALLENGE THE

EFFECTI VENESS OF COUNSEL' S PRI OR REPRESENTATI ON.

(C) STANDARDS FOR APPO NTMENT OF COUNSEL. - - THE SUPREME COURT
SHALL ADOPT STANDARDS FOR THE APPO NTMENT OF COUNSEL TO CONDUCT
UNI TARY REVI EW AND DI RECT APPEALS | N CAPI TAL CASES. WHEN
ADCPTI NG THE STANDARDS, THE SUPREME COURT SHALL CONSI DER, WHERE
PRACTI CABLE, THE FOLLOW NG CRI TERI A:

(1) COUNSEL |I'S ADM TTED TO PRACTI CE | N PENNSYLVAN A.

(2) COUNSEL IS AN EXPERI ENCED AND ACTI VE TRI AL
PRACTI TI ONER W TH AT LEAST FI VE YEARS LI TI GATI ON EXPERI ENCE
IN THE FI ELD OF CRI M NAL LAW

(3) COUNSEL HAS PRI OR EXPERI ENCE AS COUNSEL I N NO FEVER

THAN FI VE JURY OR BENCH TRI ALS OF SERI QUS AND COWVPLEX CASES

VWH CH WERE TRI ED TO COVPLETI ON, AS WELL AS PRI OR EXPERI ENCE

AS POSTCONVI CTI ON COUNSEL I N AT LEAST THREE CASES | N FEDERAL

OR STATE COURT. I N ADDI TION, OF THE FI VE JURY OR BENCH TRI ALS

VWH CH WERE TRI ED TO COVPLETI ON, THE ATTORNEY SHOULD HAVE BEEN

COUNSEL | N AT LEAST THREE CASES | N WH CH THE CHARGE WAS

MURDER, OR ALTERNATI VELY, OF THE FI VE TRI ALS, AT LEAST ONE

WAS A MURDER TRI AL AND AN ADDI TI ONAL THREE WERE FELONY JURY

TRI ALS.

(4) COUNSEL IS FAM LI AR WTH THE PRACTI CE AND PROCEDURE

OF THE APPROPRI ATE COURTS, | NCLUDI NG FEDERAL COURTS OF THE

JURI SDI CTI ON.

(5) COUNSEL HAS DEMONSTRATED THE NECESSARY PROFI Cl ENCY

AND COWM TMENT WH CH EXEMPLI FY THE QUALI TY OF REPRESENTATI ON

19951S0081B0131 - 11 -
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APPROPRI ATE TO CAPI TAL CASES.

§ 9573. Tine for petition; CONTENTS OF PETI Tl ON.

(a) Filing date.--Any petition under this subchapter shall
be filed within 96 120 days of the date the trial transcript is
filed with the court. The court may, for good cause shown, grant
an extension of tinme of up to 66 90 days.

(B) SUBSEQUENT OR UNTI MELY CLAIMS. --1F A PETI TION OR AN
AVMENDMENT OR SUPPLEMENT TO A PETITION IS FI LED OQUTSI DE THE TI ME
SPECI FI ED I N SUBSECTI ON (A), THAT FI LI NG SHALL BE DI SM SSED
UNLESS | T SATI SFI ES ONE OF THE EXCEPTI ONS PROVI DED | N SECTI ON
9545(C) (1) (RELATING TO JURI SDI CTI ON AND PROCEEDI NGS) .

by (C Appellate review. --Only clains raised in the unitary
review petition shall be considered preserved for appellate
review.

¢} (D Evidentiary hearing.--Were a petition requests an
evidentiary hearing, the petition shall include a notarized
affidavit fromeach intended witness stating the witness's nane,
address, date of birth and substance of testinony AND SHALL
| NCLUDE DOCUMENTS MATERI AL TO THAT W TNESS' S TESTI MONY.

eh—Ne—ether—discovery (E) OTHER MATERI ALS. - - No ot her
di scovery, at any stage of proceedi ng under this subchapter,
shall be permtted except upon | eave of court with a show ng of

exceptional circunstances.

o £ davits. | L TII ' |
by—subseeti-on—{e)

(F) AFFI DAVI TS. - - UNLESS THE COMMONVEALTH AGREES TO PROCEED
W THOUT THE AFFI DAVI TS AND DOCUMENTS DESCRI BED | N SUBSECTI ON ( D)
OR TO RECEI VE THEM AT A LATER TI ME, FAI LURE TO COMPLY W TH THE
REQUI REMENTS OF SUBSECTION (D) shall render the proposed

W t nesses’ testinony inadm ssible.
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§ 9574. Answer to petition.

The Commonwealth may file a witten answer to the petition
within 60 days of the filing and service of the petition. For
good cause shown, the court may grant an extension of tinme of up
to 60 days. Failure to file an answer shall not constitute an
adm ssi on of the—wel-pleaded ANY facts alleged in the petition. <—
§ 9575. Disposition w thout evidentiary hearing.

(a) Evidentiary hearing.--Not |later than the 20th day after
the | ast date the Commonweal th may answer the petition, the
court shall determ ne whether or not an evidentiary hearing is
warranted. An evidentiary hearing shall not be warranted unl ess
controverted, previously unresolved factual issues material to
petitioner's conviction or sentence exist.

(b) Witten order.--Failure of the court to issue a witten
order within the period prescribed under subsection (a) shal

constitute a determ nation that no evidentiary hearing is

war r ant ed.
(c) Disposing of petition.--If the determ nation is nade
that no evidentiary hearing is warranted, the court shall, no

| ater than 60 days fromthe date of that determ nation, dispose
of the petition, after oral argunent if requested.
§ 9576. Evidentiary hearing.

(a) Oder.--1f the court determ nes that an evidentiary
hearing is warranted, the court shall enter an order, not |ater
than the 20th day after the | ast date the Commobnweal th may
answer the petition, setting a date for the hearing.

(b) Date.--The hearing shall be schedul ed to occur not |ess
than ten days and not nore than 45 days fromthe date of the
order setting the hearing. THE COURT MAY, FOR GOCD CAUSE SHOWN, <—
GRANT LEAVE TO CONTI NUE THE HEARI NG
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(c) Disposing of petition.--Not |ater than 60 days after the
evidentiary hearing, the court shall dispose of the petition.
§ 9577. Disposition and appeal .

The order disposing of the petition shall constitute the
final judgnent for purposes of direct review under section
9711(h) (relating to sentencing procedure for murder of the
first degree).

Section 3 4. This act shall apply as follows: <—

of enactrent—

(1) THE AMENDVENT OR ADDI TION OF 42 PA.C.S. 88 9541.1, <—
9542, 9543, 9544, 9545 AND 9546 SHALL APPLY TO PETI TI ONS
FI LED AFTER THE EFFECTI VE DATE OF TH S ACT; HOWEVER, A
PETI TI ONER WHOSE JUDGVENT HAS BECOVE FI NAL ON OR BEFORE THE
EFFECTI VE DATE OF THI S ACT SHALL ONLY BE DEEMED TO HAVE FI LED
A TIMELY PETI TION UNDER 42 PA.C.S. CH 95 SUBCH B IF THE
PETITIONER S FIRST PETITION IS FILED WTH N ONE YEAR OF THE
EFFECTI VE DATE OF THI S ACT.

(2) The addition of 42 Pa.C. S. Ch. 95 Subch. D shal
apply in all cases in which the death penalty is inposed on
or after Septenber 1, 1995.

Section 4 5. This act shall take effect in 60 days. <—
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