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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2378 %"

I NTRODUCED BY BROMNE, NAI LOR, BELARDI, HERVAN, EGOLF,
M N WRI GHT, PISTELLA, TIGUE, L. |I. COHEN, GEI ST, DENT,
MELI O SCHRODER, E. Z. TAYLOR, YOUNGBLOOD, TULLI, J. TAYLOR
AND TRELLO, FEBRUARY 6, 1996

REFERRED TO COW TTEE ON FI NANCE, FEBRUARY 6, 1996

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An

2 act relating to tax reformand State taxation by codifying

3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing
6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations

9 and other entities; prescribing crinmes, offenses and

10 penalties,” providing for a research and orphan drug tax
11 credit.

12 The General Assenbly of the Conmonweal th of Pennsyl vani a

13 hereby enacts as foll ows:
14 Section 1. The act of March 4, 1971 (P.L.6, No.2), known as

15 the Tax Reform Code of 1971, is anmended by adding an article to

16 read:

17 ARTICLE XVII-B

18 RESEARCH TAX AND ORPHAN DRUG CREDI TS

19 Section 1701-B. Short Title.--This article shall be known

20 and may be cited as the Pennsyl vani a Research Tax and O phan

21 Drug Credit Law.




Secti on 1702- B. Definitions.--The foll owi ng words and

phrases, when used in this article shall have the nmeani ngs

ascribed to themin this section, except where the context

clearly indicates a different neaning:

"Base period." The three consecutive taxabl e-year period

ending with the taxabl e year i medi ately precedi ng the | ast

t axabl e year beqi nning after Decenber 31, 1994.

"Basic research." Any original investigation for the

advancenent of scientific know edge not having a specific

commer ci al objecti ve.

"Clinical testing." Any human clinical testing which neets

all of the following criteri a:

(1) Testing which is carried out under an exenption for a

drug being tested for a rare di sease or condition under section

505(1) of the Federal Food, Drug, and Cosnetic Act(52 Stat.

1040, 21 U.S.C. §8 301 et seq.) or any regul ati ons pronul gat ed

t her eunder .

(2) Testing which occurs:

(i) after the date such drug is desi gnated under section 526

of the Federal Food, Drug, and Cosnetic Act (52 Stat. 1040, 21

U S C 8§ 301 et seq.);

(ii) before the date on which an application with respect to

such drug i s approved under section 505(b) or 507 of the Federal

Food, Druqg, and Cosnetic Act (52 Stat. 1040, 21 U.S.C. 8 301 et

seqg.) or, if the drug is a biological product, before the date

on which a license for that drug is i ssued under section 351 of

the Public Health Service Act (58 Stat. 682, 42 U S.C. § 201 et

seq.); and

(iii) which is conducted by or on behalf of the taxpayer to

whom t he desi gnati on under section 526 of the Federal Food,
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Drug, and Cosnetic Act (52 Stat. 1040, 21 U. S.C. § 301 et seq.)

"Contract clinical testing expenses." One hundred per cent

of any anpbunt paid or incurred by the taxpayer to any person,

ot her than an enpl oye of the taxpayer, for qualified clinical

testing. |If any contract clinical testing expenses paid or

i ncurred during any taxable year are attri butable to qualified

clinical testing conducted after the cl ose of the taxabl e year,

t he anpbunt so deternined shall be treated as paid or incurred

during the tax year in which the qualified clinical testing is

conduct ed.

"Contract research expenses." Sixty-five per cent of any

anount paid or incurred by the taxpayer to any person, other

t han an enpl oye of the taxpayer, for qualified research. |If any

contract research expenses paid or incurred during any taxable

vear are attributable to qualified research conducted after the

cl ose of the taxable year, the amount so determ ned shall be

treated as paid or incurred during the tax year in which the

qualified research i s conduct ed.

"Credit." The research tax credit nade avail abl e under the

provisions of this article.

"I n-house clinical testing expenses." Any one of the

(1) Any wages paid or incurred to any enpl oye for qualified

servi ces perforned by that enpl oye.

(2) Any anpbunt paid or incurred for supplies used in the

conduct of qualified clinical testing.

(3) Subject to requlations of the departnent, any anount

paid or incurred to another person for the right to use

conputers in the conduct of qualified clinical testing, except
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1 that this clause shall not apply to any anpunt to the extent

2 that the taxpayer receives or_accrues any anount from any other
3 person for the right to use substantially identical personal

4 property.

5 "I n-house research expenses.” Any one of the follow ng:

6 (1) Any wages paid or incurred to any enploye for qualified
7 services perforned by that enploye.

8 (2) Any anpunt paid or incurred for supplies used in the

9 conduct of qualified research.

10 (3) Subject to requlations of the departnent, any anount

11 paid or incurred to another person for the right to use

12 conputers in the conduct of qualified research, except that this
13 clause shall not apply to any anmpunt to the extent that the

14 taxpayer receives or accrues any ampunt from any other person
15 for the right to use substantially identical personal property.
16 "Internal Revenue Code." The Internal Revenue Code of 1986
17 (Public Law 99-514, 26 U.S.C. 8 1 et seq.).

18 "Qualified clinical testing expenses."” The sumof the in-
19 house clinical testing expenses and the contract clinical
20 testing expenses which are paid or incurred by the taxpayer
21 during the taxable year for which the orphan drug credit is
22 clained.
23 "Qualified research expenses." The sum of the in-house
24 research expenses and the contract research expenses which are
25 paid or incurred by the taxpayer during the taxable year for
26 which the research credit is clained.
27 "Qualified services." Services consisting of engaging in
28 qualified research, or engaging in the direct supervision or
29 direct support of research activities which constitute qualified

30 research
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"Supplies." Any tangi ble property, other |and or inprovenent

to |l and and any property of a character subject to depreciation.

"Wages." Conpensation as defined in section 301.

Secti on 1703- B. Research Tax Credit.--(a) Any taxpayer

subject to Articles IV, VI or XI shall be eligible for and may

claima research tax credit or orphan drug credit as provided in

this article.

(b)Y (1) Subject to the overall limtation set forth in

clause (2), the anount of the research tax credit under this

article for any taxabl e year shall be equal to the sum of:

(i) five per cent of the excess, if any, of the qualified

research expenses for the taxable over the base anpunt; pl us

(ii) five per cent of the basic research paynents detern ned

under section 1707-B; pl us

(iii) five per cent of the applicable percentage of qualified

research and devel opment property; plus

(iv) ten per cent of the applicabl e percentage of qualified

wages paid to jobs created in research and devel opnent

activities.

(2) The anmpbunt of the research tax credit under this article

for any taxable year shall not exceed fifty per cent of the tax

liability for that taxpayer in that tax year.

(3) The anmpbunt of any research tax credit otherw se

al | owabl e whi ch cannot be taken because of the |imtati on under

clause (2) may be carried forward to the next three succeedi ng

Section 1704-B. O phan Drug Credit.--(a) There shall be

allowed as a credit against tax i nposed by Article IV, VI or IX

for the taxable year an anmount equal to 50 per cent of the

qualified clinical testing expenses for the taxabl e year.
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(b)) The term"qualified clinical testi ng expenses" shall not

i ncl ude any anpunt to the extent such anmpbunt is funded by any

grant, contract or otherw se by another person or any other

governnental entity.

(c) Hunman clinical testing shall be taken i nto account under

subsection (a) only to the extent such testing is related to the

use of a drug for the rare di sease or conditions for which it

was desi gnat ed under section 526 of the Federal Food, Druqg, and

Cosnetic Act (52 Stat. 1040, 21 U . S.C. § 301 et seq.).

(d) For purposes of this section, the term"rare di sease or

condi ti on" neans any di sease or condi ti on whi ch:

(1) affects |less than 200,000 persons in the United States;

(2) affects nore than 200, 000 persons in the United States

but which there is no reasonabl e expectati on that the cost of

devel opi ng and nmaki ng avail able a drug for such di sease or

condition will be recovered fromthe worl dwi de sal es of such a

drug.

Det erm nati ons under the precedi ng sentence with respect to any

drug shall be made on the basis of the facts and circunstances

as of the date such drug is desi gnated under section 526 of the

Federal Food, Drug, and Cosnetic Act.

(e) No credit shall be all owed under this section with

respect to any clinical testing conducted outside this

Commpnweal t h.

(f) This section shall apply to any taxpayer for any taxable

vear only if such taxpayer elects to have this section apply for

such taxable year in place of either section 1703-B(b)(1)(i) or

section 1703-B(b) (1) (ii).

Secti on 1705-B. Base Amount.--(a) (1) The base anpunt i s
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equi val ent to the product of the fi xed-base percentage and the

aver age annual gross receipts of the taxpayer for the four

consecutive taxable years i medi ately precedi ng the tax year for

which the research tax credit is clained.

(2) In no event shall the base anobunt |ess than fifty per

cent of the qualified research expenses for the taxable year for

which the credit is clained.

(b)Y (1) Except as otherw se provided in this subsecti on,

the fi xed-base percentage is the percentage whi ch the aggregate

research expenses of the taxpayer for the four consecutive

t axabl e years i nmedi ately precedi ng the tax year for which the

credit is claimed is to the aggregate gross recei pts of the

t axpayer for such four consecutive taxable years.

(2) The fixed-base percentage for a taxpayer who has | ess

t han four consecutive taxable years shall be determined in the

sane manner as set forth in clause (1) using the nunber of

i mmredi ately precedi ng taxable years to arrive at the percentage.

(3) In no event shall the fi xed-base percentage exceed

si xteen per cent.

(c) For purposes of this section, gross receipts for any

t axabl e year shall

(i) be reduced by returns and all owances nade during the

t axabl e year:; and

(ii) shall only consist of gross recei pts which are

effectively connected with the conduct of a trade or busi ness

within this Conmbnweal t h.

Section 1706-B. CQualified Research.--(a) Qualified research

is research which conplies with all of the following criteri a:

(1) Expenditures on the research may be treated as expenses

under section 175 of the Internal Revenue Code.
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(2) Research is undertaken for the purpose of discovering

i nformati on which is technological in nature and the application

of which information is intended to be useful in the devel opnent

of a new or inproved busi ness conponent for the taxpayer.

(3) Substantially all of the activities constitute el enents

of a process of experinentation for a purpose described in

subsection (b) of this section.

(b)Y (1) Research may qualify for a credit under this

article if that research relates to any of the foll ow ng:

(i) A new or inproved function.

(ii) Perfornmance.

(iii) Reliability or quality.

(2) A tax credit under this article shall not be all owed for

any of the follow ng types of research:

(i) Any research conducted after the beqgi nni ng of conmerci al

producti on of the busi ness conponent.

(ii) Any research related to the adaptati on of an exi sting

busi ness conponent to a particul ar custoner's need.

(iii) Any research related to the reproducti on of an

exi sti ng busi ness conponent from a physi cal exam nati on of the

busi ness conponent itself or fromplans, blueprints, detail ed

specifications or publicly available information with respect to

t he busi ness conponent.

(iv) Any efficiency survey; activity related to managenent

function or techni gue; nmarket research, testing or devel opnent;

routi ne data collection; or routine or ordinary testing or

i nspection for quality control.

(v) Any research with respect to conputer software which is

devel oped by or for the benefit of the taxpayer, other than

conputer software for use in an activity which constitutes
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qualified research, or a producti on process which neets the

requi renents of subsection (a) of this section.

(vi) Any research conducted outside the Commponwealth. |If the

t axpayer has research within and w thout Pennsyl vani a and cannot

deterni ne the anount of Pennsyl vania qualified research expenses

for the period beqgi nning after Decenber 31, 1991, and before

January 1, 1995, the anpunt to be used in the nunerator for the

fi xed based percentage should be qualified research and

devel opnent expendi tures everywhere for the period nultiplied by

the average of the payroll and property factors used on the

corporation's Corporate Tax Report for the Corporate Net |ncone

Tax i nposed under Article IV of this act for the correspondi ng

yvears in question.

(vii) Any research in the social sciences, arts or the

humani ti es.

(viii) Any research to the extent funded by a grant,

contract or otherw se by another person or governnental entity.

Section 1707-B. Basi ¢ Research Paynents.--(a) For purposes

of section 1703-B of this article, the anpunt of any basic

research paynents shall be equal to the excess of such basic

research paynents over the qualified organi zati on base peri od

anount. The portion of the basic research paynment whi ch does not

exceed the qualified organi zati on base peri od anount shall be

treated as contract research expenses.

(b) As used in this section, the term"basic research

paynent" neans any anount paid in cash during the tax year for

which credit is clained by the taxpayer to a qualified

organi zation for basic research if such paynent i s nade under

witten agreenent between that taxpayer and the qualified

organi zation and the basic research is to be perforned by that
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qual i fi ed organi zati on.

(c) (1) The qualified organi zati on base peri od anount i s an

anount equal to the sumof the m ni num basi c research anpunt

pl us the nmi nt enance-of -effort anopunt.

(2) Mninmum basic research anpunt i s an anpunt equal to the

greater of:

(i) one per cent of the average of the sum of anpbunt paid or

i ncurred during the base period for in-house research expenses

and any contract research expenses; or

(ii) the ampunts treated as contract expenses during the

base peri od by reason of subsection (a) of this section. The

m ni num basi ¢ research anpunt for any base period shall not be

less than fifty per cent of the basic research paynents for the

tax year for which credit is clained.

(3) WMnuintenance-of-effort anount is an anount equal to the

excess, if any, of an anmpunt equal to the average of the

nondesi gnat ed hi gher educati on contri buti ons paid by the

t axpayer during the base period nultiplied by the cost-of-Iliving

adj ustnent for the cal endar year in which the tax year begins

over the anpunt of nondesi gnated hi gher education contri buti ons

paid by the taxpayer during the tax year for which credit is

cl ai ned.

(4) Nondesi gnated hi gher education contribution is any

anount paid by a taxpayer to a qualified instituti on of higher

educati on for which a deduction is all owabl e under section 170

of the Internal Revenue Code and whi ch anbunt was not used to

conpute a credit under this article or as a basic research

paynent for purposes of this article.

(5) Cost-of-living adjustnent for any cal endar year is the

cost-of -living adjustnent for such cal endar year cal cul ated
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under section 1(f)(3) of the Internal Revenue Code.

Section 1708-B. Qualified research and devel opnent

property.--(a) The cost of |and and depreci abl e property

pur chased for the conduct of research and devel opment which i s

pl aced in service or used in this Commonweal th during the

t axabl e year shall be the base fromwhich the qualified research

and devel opnent property factor is cal cul at ed.

(b)Y (1) For the purpose of subsection (a), the applicable

percentage for | and and depreci abl e property shall be determnm ned

under the foll owi ng tabl e:

If useful life is: The applicabl e percentage is:

Less than 6 years 33 1/ 3%

6 years or nore but

| ess than 8 years 66 2/ 3%
8 years or nore _100%
(2) The useful life of any property for purposes of this

section shall be determ ned as of the date such property is

first placed in service or use in this Commonweal th by the

taxpayer.

(c) For purposes of subsection (a), the cost of each

property purchased for the conduct of research and devel opnent

shall be determ ned under the foll ow ng rul es:

(1) Cost shall not include the value of property given in

trade or exchange for the property purchased for the conduct of

research and devel opnent.

(2) For property damaged or destroyed by fire, flood, storm

or other casualty, or stolen, the cost of replacenent property

shall not include any insurance proceeds received in

conpensation for the | oss.

(3) The cost of property acquired by |lease for a termof ten
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vears or |longer shall be one hundred per cent of the rent

reserved for the primary termof the | ease, not to exceed twenty

(4) The cost of property purchased for nultiple business use

including direct use in the conduct of research and devel opnent,

together with sone other business or activity not eligible under

this section, shall be apporti oned between such activities. The

anount apportioned to the conduct of research and devel opnent

shall be considered to be eligible investnent subject to the

conditions and linmtations of this section.

(5) In the case of self-constructed property, the cost

t hereof shall be the anpunt properly charged to the capital

account for depreciation in accordance with the provi si ons of

the I nternal Revenue Code.

Section 1709-B. Applicable Percentage of Qualifi ed Research

and Devel opnent Wages.--(a) (1) For purposes of section 1703-

B, the applicabl e percentage of qualified research and

devel opnent wages for the taxable year shall be equal to the

(i) Forty per cent of the qualified first year wages for

(ii) Twenty per cent of the qualified second year wages for

(iii) Twenty per cent of the qualified third year wages for

(iv) Twenty per cent of the qualified fourth year wages for

(2) (i) The anount of qualified first, second, third or

fourth vear wages, which may be taken into account with respect

to any individual, shall be the anpbunt of wages whi ch exceed the
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1 base anmount wages of ten thousand dollars ($10, 000).

2 (ii) The base anpbunt wages will be adjusted on an annual

3 basis by the Secretary of Revenue to account for any increase or
4 decrease in the consuner price index (CPl) in the previous

5 cal endar _year

6 (b) As used in this section, the follow ng words and phrases
7 shall have the neanings given to themin this subsection:

8 "Qualified wages." The wages paid or incurred by the

9 enployer during the taxable year to individuals who are enpl oyed
10 in research devel opnent activities.

11 "Yearly wages." The qualified wages attributable to service
12 rendered during a yearly period beginning with the day the

13 individual begins work with the enpl oyer.

14 Section 2. This act shall take effect January 1, 1997.
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