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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2216 %%

| NTRODUCED BY GLADECK, PERZEL, BARLEY, PITTS, PHI LLIPS, FARGO
E. Z. TAYLOR CHADW CK, PI CCOLA, LEH, MASLAND, M LLER
ARMSTRONG, CONTI, DEMPSEY, MARSI CO, PETTIT, ROHRER, WAUGH,
REI NARD, FARMER, SAYLOR, TRUE, SATHER, HESS, MERRY, FLI CK,
STI SH, FAI RCHI LD, CLARK, ZI MVERVAN, STRI TTMATTER, ADOLPH
GODSHALL, BAKER, TULLI, CORNELL, FICHTER, Md LL, KING BUNT,
SHEEHAN, SCHRCDER, CLYMER, ZUG EGOLF, MAJOR, MAI TLAND
SCHULER AND FLEAGLE, NOVEMBER 13, 1995

REFERRED TO COW TTEE ON LABOR RELATI ONS, NOVEMBER 13, 1995

AN ACT
1 Anending the act of June 2, 1915 (P.L.736, No.338), entitled, as
2 reenacted and anmended, "An act defining the liability of an
3 enpl oyer to pay danmages for injuries received by an enpl oye
4 in the course of enploynent; establishing an el ective
5 schedul e of conpensation; providing procedure for the
6 determ nation of liability and conpensati on thereunder; and
7 prescribing penalties,” further providing for definitions,
8 for determning eligibility for conpensation, for financial
9 responsi bility, for conpensation schedul es, and for wages;
10 providing for reporting; further providing for notices;
11 providing for verification of eligibility and for
12 i nvestigations; further providing for conmutation of
13 conpensation, for exclusions, and for procedure; providing
14 for informal conferences; further providing for processing
15 clainms, for conmutation petitions, for nodifications and
16 reversals, for investigations, for evidence, for appeals, for
17 costs and attorney fees, and for insurance policies;
18 provi di ng for settlements and for collective bar gai ni ng;
19 further providing for ratings organizations and for rating
20 procedures; providing for enployer association groups;
21 further providing for safety cormmttees, for penalties, for
22 prosecutions, and for collection of penalties; providing for
23 [imtation of actions; further providing for assessnents; and
24 provi ding for workers' conpensation judges.
25 The General Assenbly of the Conmonweal th of Pennsyl vani a

26 hereby enacts as follows:



Section 1. Section 104 of the act of June 2, 1915 (P.L. 736,
No. 338), known as the W rkers' Conpensation Act, reenacted and
anmended July 2, 1939 (P.L.520, No.281), and anended June 21,
1993 (P.L.190, No.44), is anended to read:

Section 104. The term"enploye,"” as used in this act is
decl ared to be synonynous with servant, and incl udes--

Al'l natural persons who perform services for another for a
val uabl e consi deration, exclusive of persons whose enploynent is
casual in character and not in the regular course of the
busi ness of the enpl oyer, and excl usive of persons to whom
articles or materials are given out to be made up, cleaned,
washed, altered, ornamented, finished or repaired, or adapted
for sale in the worker's own honme, or on other prem ses, not
under the control or managenent of the enployer. Except as
herei nafter provided in clause (c) of section 302 and sections
305 and 321, every executive officer of a corporation elected or
appoi nted in accordance with the charter and by-laws of the
corporation, except elected officers of the Cormonweal th or any
of its political subdivisions, shall be an enpl oye of the
corporation. An executive officer of a for-profit corporation or

an executive officer of a nonprofit corporati on who serves

voluntarily and wi thout renuneration nay, however, elect not to

be an enpl oye of the corporation for the purposes of this act.
For purposes of this section, an executive officer of a for-

profit corporation is an individual who has an ownership

interest in the corporation, in the case of a Subchapter S
corporation as defined by the act of March 4, 1971 (P.L.6,
No. 2), known as the "Tax Reform Code of 1971," or an ownership
interest in the corporation of at least five per centum in the

case of a Subchapter C corporation as defined by the Tax Reform
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Code of 1971.

Section 2. Section 109 of the act is anmended by addi ng
definitions to read:

Section 109. |In addition to the definitions set forth in
this article, the follow ng words and phrases when used in this
act shall have the neanings given to themin this section unless
the context clearly indicates otherw se:

"Adj udi cati on" shall have the nmeaning given in 2 Pa.C.S. §

101 (relating to definitions).

* * %

"Conpet ent evi dence" neans evidence which is legally

adm ssible in accordance with section 422. As applied to a

technical or scientific opinion offered by an expert, the

opi ni on nust be based upon replicable and scientifically valid

facts or data of a type reasonably relied upon by experts in the

particular field in order to constitute conpetent evi dence.

* * %

"Substantial evidence" neans such rel evant evi dence as a

reasonabl e m nd m ght accept to support a deci Si on upon revi ew

of the record as a whole, taking i nto account both the evi dence

whi ch supports, and detracts from the deci sion.

"Sufficient, conpetent and substanti al evi dence" neans the

evi dence which is sufficient evidence, conpetent evidence and

substanti al evi dence.

"Sufficient evidence" neans nore than a scintilla of evidence

but | ess than a preponderance of evi dence.

* * %

Section 3. Sections 204 and 305(a)(2) of the act, anended
July 2, 1993 (P.L.190, No.44), are anended to read:

Section 204. (a) No agreenent, conposition, or release of
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damages made before the date of any injury shall be valid or
shall bar a claimfor damages resulting therefrom and any such
agreenent is declared to be against the public policy of this
Commonweal th. The recei pt of benefits from any associ ati on,
society, or fund shall not bar the recovery of damages by action
at law, nor the recovery of conpensation under article three
hereof ; and any rel ease executed in consideration of such
benefits shall be void: Provided, however, That if the enploye
recei ves unenpl oynent conpensation benefits, such anobunt or
anounts so received shall be credited as agai nst the anount of
t he award nade under the provisions of sections 108 and 306,
except for benefits payabl e under section 306(c) or 307.

Benefits commpnly characteri zed as "ol d age" benefits under the

Social Security Act (49 Stat. 620, 42 U.S.C. 8 301 et seq.),

severance benefits paid by the enpl oyer or benefits froma

pensi on plan to the extent funded by the enpl oyer which are

recei ved by an enpl oye or to which an enploye is entitl ed shal

al so be credited agai nst the amount of the award nade under

sections 108 and 306, except for benefits payabl e under secti on

306(c). The enpl oye shall provide the enpl oyer or insurer with

proper authorization to secure the anount to which the enpl oye

is entitled under the Social Security Act.

(b) For the exclusive purpose of determning eligibility for
conpensati on under the act of Decenber 5, 1936 (2nd Sp. Sess.,
1937 P.L.2897, No.1), known as the "Unenpl oynent Conpensation

Law, " [weekly conpensation paid to an enpl oye under this act

shall be deened to be a credit week as that termis defined in

t he "Unenpl oynent Conpensation Law."] any enpl oye who does not

nmeet the nonetary and credit week requi renents under section

401(a) of that act due to a work-related injury conpensabl e
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under this act may el ect to have his base year consist of the

four conpl ete cal endar quarters i nmedi ately precedi ng the date

of the work-related injury.

(c) The enploye is required to reqularly report to the

enpl oyer or insurer the recei pt of unenpl oynent conpensati on

benefits, earned i ncone or wages received in enpl oynent or self-

enpl oynent, benefits comonly characteri zed as "ol d age"

benefits under the Social Security Act, severance benefits and

pensi on benefits, which post-date the conpensabl e injury under

this act, subject to the fraud provisions of Article Xl.

(d) The departnent shall prepare the forns necessary for the

enforcenent of this section and i ssue rules and requl ati ons as

appropri at e.

Section 305. (a) * * *
(2) In securing the paynment of benefits, the departnment
shall require an enployer wishing to self-insure its liability

and a group of enployers approved to pool their liabilities

under Article VIII to establish sufficient security by posting a

bond or other security, including letters of credit drawn on
commerci al banks with a Thonson Bank Watch rating of [B] B/ C or

better or a Thonson Bank Watch score of 2.5 or better for the

bank or its holding conpany or with a CD rating of BBB or better

by Standard and Poor's [or Baa 2 or better by Mody's]. This
par agr aph shall not apply to nunicipalities.

Section 4. Section 306(a), (b) and (f.1) of the act, anmended
or added March 29, 1972 (P.L.159, No.61), Decenber 5, 1974
(P.L.782, No.263) and July 2, 1993 (P.L.190, No.44), are anended

to read:
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Section 306. The follow ng schedul e of conpensation is
her eby est abl i shed:

(a) (1) For total disability, sixty-six and two-thirds per
centum of the wages of the injured enploye as defined in section
[three hundred and nine] 309 beginning after the seventh day of
total disability, and payable for the duration of total
di sability, but the conmpensation shall not be nore than the
maxi mum conpensati on payabl e as defined in section 105. 2.

Not hing in this clause shall require paynent of conpensation
after disability shall cease. If the benefit so calculated is

|l ess than fifty per centum of the Statew de average weekly wage,
then the benefit payable shall be the |Iower of fifty per centum
of the Statew de average weekly wage or ninety per centum of the
wor ker' s average weekly wage.

(2) Nothing in this act shall require paynent of

di sabl ed and is enpl oyed or receiving wages or other earnings.

(a.1) Nothing in this act shall require paynent of

conpensati on under subsections (a) or (b) for any period during

whi ch the enpl oye is enpl oyed and recei vi ng wages or ot her

earnings equal to or greater than the enpl oye's prior earnings.

(b) (1) For disability partial in character connected with

and arising out of the conpensable injury or disease (except the

particul ar cases nentioned in clause (c)) sixty-six and two-
thirds per centumof the difference between the wages of the

i njured enpl oye, as defined in section three hundred and nine,
and the earning power of the enploye thereafter; but such
conpensati on shall not be nore than the nmaxi mum conpensati on

payabl e. This conpensation shall be paid during the period of
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such partial disability except as provided in clause (e) of this
section, but for not nore than five hundred weeks. Should total
disability be followed by partial disability, the period of five
hundred weeks shall not be reduced by the nunber of weeks during
whi ch conpensation was paid for total disability. The term

"earning power," as used in this section, shall in no case be

| ess than the weekly anmount which the enpl oye receives after the
injury[, and in those cases in which the enploye works fewer
than five days per week for reasons not connected with or
arising out of the disability resulting fromthe injury shal

not be less than five tinmes his actual daily wage as fixed by

t he day, hour, or by the output of the enploye]; and in no

i nstance shall an enpl oye receiving conpensation under this

section receive nore in conpensation and wages conbi ned [than a]

as conpared to the averaged earnings of fellow [enploye]

enpl oyes in enploynent simlar to that in which the injured
enpl oye was engaged at the tine of the injury.

(2) "Earning power" shall be determ ned irrespective of the

actual availability of work the enpl oye i s capabl e of

performing. Disability partial in character shall apply if the

enploye is able to performhis previous work, or can,

consi dering the enpl oye's residual productive skill, education

and wor k experi ence, engage in any other kind of substanti al

gai nful enpl oyment which exists in the usual enpl oynent area in

whi ch the enploye lives within this Conmonweal th, regardl ess of

whet her a specific job vacancy exists for himor whether he

woul d be hired if he applied for work. |If the enpl oye does not

live in this Commonweal th, then the usual enpl oynent area where

the injury occurred shall apply. As used in this paragraph

"substantial enpl oynent" neans work activity that involves doi ng
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signi ficant and productive physical or nental activities,

regardl ess whether it is done on a part-tine basis or whether

the cl ai mant does | ess, gets paid | ess, or has |ess

responsi bility, than when the cl ai mant worked before. As used in

thi s paragraph, "gainful enploynent" is any work activity that

is done for pay or profit, whether or not a profit is realized.

* * %

(f.1) (1) (i) The enployer shall provide paynent in
accordance with this section for reasonable surgical and nedi cal
services, services rendered by physicians or other health care
provi ders, nedicines and supplies, as and when needed. Provided
an enpl oyer establishes a list of at |east six designated health
care providers, [no nore than two of whom nmay be a coordi nated
care organi zation and] no fewer than three of whom shall be
physi ci ans, the enploye shall be required to visit one of the
physi ci ans or other health care providers so designated and
shall continue to visit the sane or another designated physician
or health care provider for a period of [thirty (30)] one

hundred eighty (180) days fromthe date of the first visit:

Provi ded, however, That the enployer shall not include on the
list a physician or other health care provider who is enpl oyed,
owned or controlled by the enployer or the enployer's insurer

unl ess enpl oynment, ownership or control is disclosed on the
list. Should the enploye not conply with the foregoing, the

enpl oyer will be relieved fromliability for the paynent for the
services rendered during such applicable period. It shall be the
duty of the enployer to provide a clearly witten notification
of the enploye's rights and duties under this section to the
enpl oye. The enployer shall further ensure that the enpl oye has

been informed and that he understands these rights and duti es.
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This duty shall be evidenced only by the enploye's witten
acknow edgnent of having been informed and havi ng understood his
rights and duties. Any failure of the enployer to provide and
evi dence such notification shall relieve the enpl oye from any
notification duty owed, notw thstanding any provision of this
act to the contrary, and the enployer shall remain |iable for
all rendered treatnment. Subsequent treatnment nay be provided by
any health care provider of the enploye's own choice. Any

enpl oye who, next followi ng term nation of the applicable
period, is provided treatnment from a nondesi gnated health care
provi der shall notify the enployer within five (5) days of the
first visit to said health care provider. Failure to so notify
the enployer will relieve the enployer fromliability for the
paynent for the services rendered prior to appropriate notice if
such services are determ ned pursuant to paragraph (6) to have
been unreasonabl e or unnecessary.

(i) In addition to the above service, the enployer shal
provi de paynent for nedicines and supplies, hospital treatnent,
services and supplies and orthopedi c appliances, and prostheses
in accordance with this section. Wenever an enpl oye shall have
suffered the loss of a linb, part of a linb, or an eye, the
enpl oyer shall also provide for an artificial linmb or eye or
ot her prostheses of a type and kind recommended by the doctor
attendi ng such enploye in connection with such injury and any
repl acenents for an artificial [inb or eye which the enpl oye may
require at any time thereafter, together with such conti nued
nmedi cal care as may be prescribed by the doctor attending such
enpl oye in connection with such injury as well as such training
as may be required in the proper use of such prostheses. The

provi sions of this section shall apply to injuries whether or
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not | oss of earning power occurs. |If hospital confinenent is
required, the enploye shall be entitled to sem private
acconmodations, but, if no such facilities are avail abl e,
regardl ess of the patient's condition, the enployer, not the
patient, shall be liable for the additional costs for the
facilities in a private room

(iti1) Nothing in this section shall prohibit an insurer or
an enployer fromcontracting with any individual, partnership,
association or corporation to provide case managenent and
coordi nation of services with regard to injured enpl oyes.

(2) Any provider who treats an injured enploye shall be
required to file periodic reports with the enployer on a form
prescri bed by the departnment which shall include, where
pertinent, history, diagnosis, treatnent, prognosis and physi cal
findings. The report shall be filed within ten (10) days of
commenci ng treatnent and at | east once a nonth thereafter as
| ong as treatnent continues. The enployer shall not be liable to
pay for such treatnent until a report has been fil ed.

(3) (i) For purposes of this clause, a provider shall not
require, request or accept paynent for the treatnent,
accomopdat i ons, products or services in excess of one hundred
thirteen per centumof the prevailing charge at the seventy-
fifth percentile; one hundred thirteen per centum of the
appl i cabl e fee schedule, the recormmended fee or the inflation
i ndex charge; one hundred thirteen per centum of the DRG paynent
pl us pass-through costs and applicable cost or day outliers; or
one hundred thirteen per centum of any other Medicare
rei nbursenent nechani sm as determ ned by the Medicare carrier
or internediary, whichever pertains to the specialty service

i nvol ved, determned to be applicable in this Commonweal th under
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t he Medi care program for conparabl e services rendered. If the
conmmi ssi oner determ nes that an all owance for a particul ar

provi der group or service under the Medicare programis not
reasonable, it may adopt, by regulation, a new allowance. If the
prevailing charge, fee schedule, recommended fee, inflation

i ndex charge, DRG paynent or any other reinbursenment has not
been cal cul ated under the Medicare programfor a particul ar
treatment, accomodation, product or service, the amount of the
paynent may not exceed ei ghty per centum of the charge nost
often made by providers of simlar training, experience and
licensure for a specific treatnment, acconmodati on, product or
service in the geographic area where the treatnent,
accomodat i on, product or service is provided.

(1i) Comencing on January 1, 1995, the maxi mum al | owance
for a health care service covered by subparagraph (i) shall be
updated as of the first day of January of each year. The update,
whi ch shall be applied to all services performed after January 1
of each year, shall be equal to the percentage change in the
St at ewi de average weekly wage. Such updates shall be cumul ati ve.

(ti1) Notwi thstanding any other provision of law, it is
unlawful for a provider to refer a person for |aboratory,
physi cal therapy, rehabilitation, chiropractic, radiation
oncol ogy, psychonetric, home infusion therapy or diagnostic
i magi ng, goods or services pursuant to this section if the
provi der has a financial interest with the person or in the
entity that receives the referral. It is unlawful for a provider
to enter into an arrangenent or schene such as a cross-referral
arrangenent, which the provider knows or should know has a
princi pal purpose of assuring referrals by the provider to a

particular entity which, if the provider directly nmade referrals
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to such entity, would be in violation of this section. No claim
for paynent shall be presented by an entity to any i ndividual,
third-party payer or other entity for a service furnished
pursuant to a referral prohibited under this section.

(iv) The secretary shall retain the services of an
i ndependent consulting firmto performan annual accessibility
study of health care provided under this act. The study shal
include information as to whether there is adequate access to
quality health care and products for injured workers and a
review of the information that is provided. If the secretary
determ nes based on this study that as a result of the health
care fee schedule there is not sufficient access to quality
health care or products for persons suffering injuries covered
by this act, the secretary nmay recommend to the commi ssioner the
adoption of regulations providing for a new al |l owance.

(v) An allowance shall be reviewed for reasonabl eness
whenever the conm ssioner determ nes that the use of the
al l omance would result in paynments nore than ten per centum
| oner than the average |evel of reinbursenent the provider woul d
receive fromcoordi nated care insurers, including those entities
subject to the act of Decenber 29, 1972 (P.L.1701, No. 364),

known as the "Heal th Maintenance Organi zation Act,"” and those
entities known as preferred provider organizations which are
subject to section 630 of the Insurance Conpany Law of 1921 for
i ke treatnments, accommopdati ons, products or services. |In nmaking
this determ nation, the conmm ssioner shall consider the extent
to which all owances applicable to other providers under this
section deviate fromthe rei nbursenent such providers would

receive fromcoordi nated care insurers. Any information received

as a result of this subparagraph shall be confidential.
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(vi) The reinbursenent for prescription drugs and
pr of essi onal pharmaceutical services shall be [imted to one
hundred ten per centum of the average whol esale price of the
product .

(vii) The applicable Medicare fee schedul e shall include
fees associated with all perm ssible procedure codes. If the
Medi care fee schedul e al so includes a | arger grouping of
procedure codes and correspondi ng charges than are specifically
rei nbursed by Medicare, a provider may use these codes, and
correspondi ng charges shall be paid by insurers or enployers. If
a Medi care code exists for application to a specific provider
specialty, that code shall be used.

(viii) A provider shall not fragnment or unbundl e charges
i nposed for specific care except as consistent with Medicare.
Changes to a provider's codes by an insurer shall be nmade only
as consistent with Medicare and when the insurer has sufficient
i nformati on to make the changes and foll ow ng consultation with
t he provider.

(4) Nothing in this act shall prohibit the self-insured
enpl oyer, enployer or insurer fromcontracting with a
coordi nated care organi zation for reinbursenent |evels different
fromthose identified above.

(5) The enployer or insurer shall make paynment and providers
shall submt bills and records in accordance with the provisions
of this section. Al paynments to providers for treatnent
provi ded pursuant to this act shall be made within thirty (30)
days of receipt of such bills and records unless the enployer or
i nsurer disputes the reasonabl eness or necessity of the
treat ment provided pursuant to paragraph (6). A provider who has

submtted the reports and bills required by this section and who
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di sputes the anount or tineliness of the paynment fromthe
enpl oyer or insurer shall file an application for fee review

with the departnent no nore than thirty (30) days follow ng

notification of a disputed treatnent or ninety (90) days

following the original billing date of treatnment. Wthin thirty

(30) days of the filing of such an application, the departnent
shal | render an adm nistrative deci sion.
(6) Except in those cases in which a [referee] workers

conpensati on judge asks for an opinion from peer review under

section 420, disputes as to reasonabl eness or necessity of
treatment by a health care provider shall be resolved in
accordance with the follow ng provisions:

(1) The reasonabl eness or necessity of all treatnent
provi ded by a health care provider under this act may be subject
to prospective, concurrent or retrospective utilization review
at the request of an enpl oye, enployer or insurer. The
departnment shall authorize utilization review organizations to
performutilization review under this act. Organi zations not
aut hori zed by the departnment may not engage in such utilization
revi ew.

(i1i) The utilization review organization shall issue a
witten report of its findings and conclusions within thirty
(30) days of a request. [If the provider, enployer, enploye or
i nsurer disagrees with the finding of the utilization review
organi zation, a request for reconsideration nust be filed no
later than thirty (30) days after receipt of the utilization
review report. The request for reconsideration nust be in
witing.]

(tii) The enployer or the insurer shall pay the cost of the

[Initial] utilization review [The party which does not prevail
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on reconsideration of an initial review shall bear the costs of
such reconsi deration.]

(iv) If the provider, enployer, enploye or insurer disagrees
with the finding of the utilization review organization [on
reconsi deration], a petition for review by the departnent nust
be filed within thirty (30) days after receipt of the
[reconsi deration] report. The departnent shall assign the

petition to a [referee] workers' conpensation judge for a

heari ng.

(7) A provider shall not hold an enploye liable for costs
related to care or service rendered in connection with a
conpensabl e injury under this act. A provider shall not bill or
otherwi se attenpt to recover fromthe enploye the difference
bet ween the provider's charge and the anmount paid by the
enpl oyer or the insurer.

(8) If the enploye shall refuse reasonabl e services of
heal th care providers, surgical, nmedical and hospital services,
treatment, nedicines and supplies, he shall forfeit all rights
to conpensation for any injury or increase in his incapacity
shown to have resulted from such refusal

(9) The paynent by an insurer or enployer for any nedical,
surgical or hospital services or supplies after any statute of
l[imtations provided for in this act shall have expired shal
not act to reopen or revive the conpensation rights for purposes
of such limtations.

(10) If acute care is provided in an acute care facility to
a patient with an imrediately life threatening or urgent injury
by a Level | or Level Il traunma center accredited by the
Pennsyl vani a Trauma Systens Foundati on under the act of July 3,

1985 (P.L.164, No.45), known as the "Emergency Medical Services
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Act,"” or to a burn injury patient by a burn facility which neets
all the service standards of the Anerican Burn Association, or
if basic or advanced life support services, as defined and

i censed under the "Emergency Medical Services Act," are

provi ded, the amount of paynent shall be the usual and custonmary
char ge.

Section 5. Section 309 of the act, anended March 29, 1972
(P.L.159, No.61), is anended to read:

Section 309. Werever in this article the term"wages" is
used, it shall be construed to nean the average weekly wages of
t he enpl oye, ascertained [in accordance with rul es and
regul ati ons of the departnent] as foll ows:

(a) If at the time of the injury the wages are fixed by the
week, the anobunt so fixed shall be the average weekly wage;

(b) If at the time of the injury the wages are fixed by the
nmont h, the average weekly wage shall be the nonthly wage so
fixed multiplied by twelve and divided by fifty-two;

(c) If at the time of the injury the wages are fixed by the
year, the average weekly wage shall be the yearly wage so fixed
di vided by fifty-two;

[(d) If at the tine of the injury the wages are fixed by the
day, hour, or by the output of the enploye, the average weekly
wage shall be the wage nost favorable to the enpl oye, conputed
by dividing by thirteen the total wages of said enpl oye earned
in the enploy of the enployer in the first, second, third, or
fourth period of thirteen consecutive cal endar weeks in the
fifty-two weeks imredi ately preceding the injury, or in case the
enpl oye recei ves wages, nonthly or sem -nonthly, by dividing by

thirteen the total wages of said enploye earned in the enpl oy of
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the enpl oyer in the first, second, third, or fourth period of
t hree consecutive cal endar nonths in the year imedi ately
precedi ng the injury;

If the enpl oye has been in the enpl oy of enployer |ess than
thirteen cal endar weeks (or three cal endar nonths, if the
enpl oye recei ves wages nonthly or sem -nonthly) inmediately
preceding the injury, his average weekly wage shall be conputed
under the foregoi ng paragraph, taking "total wages" for such
pur pose to be the anmount he woul d have earned had he been so
enpl oyed by enployer the full thirteen cal endar weeks (or three
cal endar nonths) inmediately preceding the injury and had
wor ked, when work was available to other enployes in a simlar
occupation, unless it be conclusively shown that by reason of
exceptional causes such nmethods of conputation does not
ascertain fairly the "total wages" of enploye so enployed | ess
than thirteen cal endar weeks (or three cal endar nonths);]

(d) If at the time of the injury the wages are fixed by any

manner not enunerated in clause (a), (b) or (c), the average

weekly wage shall be cal culated by dividing by thirteen the

total wages earned in the enploy of the enployer in each of the

f our consecutive periods of thirteen cal endar weeks in the

fifty-two weeks i nmedi ately preceding the injury and by

averagi ng the total anpunts earned during these four periods.

(d.1) |If the enpl oye has not been enpl oyed by the enpl oyer

for four consecutive cal endar quarters, the average weekly wage

shall be cal culated by dividing by thirteen the total wages

earned in the enploy of the enpl oyer for any conpl eted peri od of

thirteen cal endar weeks i mmedi ately preceding the i njury and by

averagi ng the total anpunts earned during such peri ods.

(d.2) |If the enploye has worked | ess than a conpl ete
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cal endar quarter and does not have fi xed weekly wages, the

aver age weekly wage shall be the hourly wage rate nultiplied by

t he nunber of hours the enpl oye was expected to work per week

under the terns of enpl oynent.

(e) [!n occupations which are exclusively seasonal and
t herefore cannot be carried on throughout the year, the average
weekl y wage shall be taken to be one-fiftieth of the total wages
whi ch the enpl oye has earned fromall occupations during the
twel ve cal endar nonths i mredi ately preceding the injury, unless
it be shown that during such year, by reason of exceptiona
causes, such nmethod of conputation does not ascertain fairly the
earnings of the enploye, in which case the period for
cal cul ation shall be extended so far as to give a basis for the
fair ascertai nment of his average weekly earnings.]

The terns "average weekly wage" and "total wages," as used in
this section, shall include board and | odgi ng received fromthe
enpl oyer, [and in enploynments in which enployes customarily
receive not less than one-third of their rermuneration in tips or
gratuities not paid by the enployer, gratuities shall be added

to the wages received] and gratuities reported to the United

States I nternal Revenue Service by or for the enpl oye for

Federal incone tax purposes, but such terns shall not include

anount s deducted by the enpl oyer under the contract of hiring
for labor furnished or paid for by the enpl oyer and necessary
for the performance of such contract by the enpl oye, nor shal
such terns include deductions fromwages due the enpl oyer for

rent and supplies necessary for the enploye's use in the

performance of his labor[.], nor shall such terns include fringe

benefits, including, but not limted to, enpl oyer paynents for

or contributions to a retirenent, pension, health and welfare,
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life i nsurance, social security or any other plan for the

benefit of the enpl oye or his dependents: Provided, however,

That the amount of any bonus, incentive or vacati on paynent

earned on an annual basis shall be excluded fromthe

cal cul ati ons under cl auses (a) through (d.2). Such paynents if

any shall instead be divided by fifty-two and the anount shal

be added to the average weekly wage ot herw se cal cul ated under

cl auses (a) through (d.?2).

Where the enploye is working under concurrent contracts with
two or nore enployers, his wages fromall such enpl oyers shal
be considered as if earned fromthe enpl oyer liable for

conpensation: Provided, however, That the earnings from

enpl oynents other than the enpl oynent in which the injury

occurred shall not be taken at a higher rate than the hourly

rate paid at the tinme of the injury.

[If under clauses (a), (b), (c), (d) and (e) of this section,
t he amount determned is less than if conmputed as follows, his
conputation shall apply, viz.: Divide the total wages earned by
the enpl oye during the |ast two conpleted cal endar quarters with
t he sane enpl oyer by the nunber of days he worked for such
enpl oyer during such period nmultiplied by five.

(f) In no case shall an enpl oye's average weekly wage be
| ess than one-thirteenth of his highest cal endar quarter wage
anount in the first four of the last five conpleted cal endar
quarters imredi ately preceding the date of his injury, and
conpensati on paynents may be commenced on this basis unless
ot her information obtained fromthe enpl oye or enpl oyer
establ i shes a higher weekly wage under this section.]

Section 6. The act is anmended by adding a section to read:

Section 311.1 (a) |If an enploye files a claimpetition, has
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an award of conpensati on pending, is qualified for conpensati on

or is receiving conpensation, the enploye shall report, in

witing, the foll ow ng:

(1) The nature and scope of any enpl oynent, includi ng wages.

(2) Any wages or earnings received outside enpl oynent whi ch

will affect the recei pt of conpensati on benefits.

(b) The report nust be nade within thirty (30) days of

securi ng enpl oynent and nust i ndicate what the wage will be if

known; or the report nust be made within thirty (30) days of

recei vi ng any wages or earni ngs outside of enpl oynent which wl|l

affect the recei pt of conpensati on.

Section 7. Section 312 of the act, anmended February 28, 1956
(1955 P.L.1120, No.356), is anended to read:

Section 312. The notice referred to in section [three
hundred and el even] 311 shall informthe enployer that a certain
enpl oye received an injury, described in ordinary |anguage, in
the course of his enploynment on or about a specified tinme, at or
near a place specified.

Section 8. Section 313 of the act, anended March 29, 1972
(P.L.159, No.61), is anended to read:

Section 313. (a) The notice referred to in sections [three

hundred and el even and three hundred and twelve] 311 and 312 may

be given to the i medi ate or other superior of the enploye, to

t he enpl oyer, or any agent of the enployer regularly enployed at
t he place of enploynent of the injured enploye. Know edge of the
occurrence of the injury on the part of any such agents shall be
t he know edge of the enpl oyer.

(b) The notice referred to in sections 311 and 311.1 shal

be given to the insurer. The notice shall also include the

enpl oyer's nane, address and the date enpl oynent was secured.
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The notice shall also include the nane and address of the source

of the wages or earnings and the date the wages or earni ngs were

received.

Section 9. The act is anmended by addi ng sections to read:

Section 313.1. (a) An enploye is required to participate in

verification of eligibility. Six nonths after the date of

notification of having qualified for conpensati on and at si x-

nmonth intervals thereafter while recei ving conpensati on, an

i nsurer shall submt a verification formto the enpl oye either

by mail or in person. The formshall request verification by the

claimant that the clainmant's status to continue to receive

conpensati on benefits has not changed and a notati on of any

changes the claimant is aware of at the tine of the

verification, including enploynent, earnings or change in

physi cal condition. Such verification shall not require any

evaluation by a third party; however, it shall include a

certification and signature by the clainant that the statenent

is true and correct and that the clainmant is aware of the

penalties provided by |law for nmaking fal se statenents for the

pur pose of obtaini ng conpensati on. The enpl oyer, upon request,

shall be entitled to receive a copy of the verification.

(b)Y Failure to return the conpleted verification formto the

i nsurer shall cause conpensation to be suspended until the form

is submtted.

Section 314.1. An injured enploye has a duty to cooperate in

an i nvestigati on of enpl oynent, wages or earnings. |If an enpl oye

files a claimpetition, has an award of conpensati on pending, isS

qualified for conpensation or is receiving conpensati on, the

enpl oye shall cooperate with the insurer in investigating the

enpl oye's enpl oynent, recei pt of wages or earnings.
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Section 10. Section 316 of the act, anended February 28,
1956 (1955 P.L.1120, No.356), is anmended to read:

Section 316. The conpensation contenplated by this article
may at any time be comuted by the board, at its then val ue when
di scounted at five per centuminterest, with annual rests, upon
application of either party, with due notice to the other, if it
appear that such comrutation will be for the best interest of
t he enpl oye or the dependents of the deceased enpl oye, and that
it will avoid undue expense or undue hardship to either party,
or that such enploye or dependent has renobved or is about to
remove fromthe United States, or that the enployer has sold or
ot herwi se di sposed of the whole or the greater part of his
busi ness or assets: Provided, however, That unless the enployer
agrees to nmake such commutation, the board may require the
enpl oye or the dependents of the deceased enploye to furnish
proper indemity safeguarding the enployer's rights. Nothing in

this section shall prohibit, restrict or inpair the right of the

parties to enter into a conproni se and rel ease by stipulation in

accord with section 449.

Section 11. Section 321 of the act, anmended July 2, 1993
(P.L.190, No.44), is anended to read:

Section 321. Nothing contained in this act shall apply to or
in any way affect:

(1) Any person who at the tine of injury is engaged in
donestic service: Provided, however, That in cases where the
enpl oyer of any such person shall have, prior to such injury, by
application to the departnent and approved by the departnent,
el ected to come within the provisions of the act, such exenption
shall not apply.

(2) Any person who is a licensed real estate sal esperson or
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an associ ate real estate broker affiliated with a |licensed real
estate broker, under a witten agreenent, renmunerated on a
commi ssion-only basis and who qualifies as an i ndependent
contractor for State tax purposes [under the act of March 4,
1971 (P.L.6, No.2), known as the "Tax Reform Code of 1971."] or

for Federal tax purposes under the |Internal Revenue Code of 1986

(Public Law 99-514, 26 U S.C. 8 1 et seq.).

Section 12. Section 402 of the act, anended February 8, 1972
(P.L.25, No.12), is anmended to read:
Section 402. Al proceedings before any [referee] workers'

conpensati on judge, except those for which an infornal

conference has been applied for as provided by section 402.1,

shall be instituted by claimpetition or other petition as the
case nmay be or on the departnment's own notion, and all appeals
to the board, shall be instituted by appeal addressed to the

board. Al claimpetitions, requests for informal conferences

and ot her petitions and appeals shall be in witing and in the
form prescri bed by the departnent.
Section 13. The act is anended by adding a section to read:

Section 402.1. (a) |In any action for which a petiti on has

been filed under this act any party nmay file a notice of reqguest

with the departnent for an i nformal conference pursuant to this

act. The departnent shall assign the natter to a workers'

conpensation judge for an informal conference. Unl ess the

parties jointly agree to a tine extension, all proceedi ngs

within an i nformal conference shall be conpleted within thirty-

five (35) days of the filing of the request for infornal

conference. Joint agreenent to a tine extension shall stay the

adj udi cati on proceedings for the tine agreed upon.

(b) At any informal conference held pursuant to this

19950H2216B2769 - 23 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

secti on:

(i) the workers' conpensati on judge nmay accept the

statenents of both parties, together with any nedi cal reports,

w tnesses' statenents or other docunents which the parties would

like to present;

(ii) all comrunications, verbal or witten, fromthe parties

to the workers' conpensati on judge and any i nfornmati on and

evi dence presented to the workers' conpensation judge during the

i nformal conference proceedi ngs are confidential and shall not

be a part of the record of testinony; and

(iii) each party may be represented, but the enpl oyer nmay

only be represented by an attorney at the informal conference if

the enploye is also represented by an attorney at the i nfornal

conf er ence.

(c) The workers' conpensation judge shall attenpt to resol ve

the i ssues in dispute between the parties, but in no event shal

any recommendati ons or findi ngs made by the workers'

conpensati on judge be bi nding upon the parties unl ess accepted

in witing by both parties. |If the parties cone to agreenent,

the workers' conpensation judge shall reduce such agreenent to

witing, which shall be signed by all parties and filed with the

depart nent.

(d) In the event that the parties cannot resolve their

di spute, the workers' conpensati on judge will proceed with the

adj udi cation of the petition.

(e) The information provided at the infornal conference does

not constitute established evidence for any subseqguent

proceedi ng on the petition.

(f) No workers' conpensati on judge who participates in an

i nformal conference conducted pursuant to this section shall be
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conpell ed or permtted to testify about any matter di scussed or

reveal ed during such proceedi ngs in any other proceedi ng

pursuant to this act, except matters involving fraud.

Section 14. Section 406.1(d) of the act, anmended July 2,
1993 (P.L.190, No.44), is anended to read:

Section 406.1. * * *

(d) (1) In any instance where an enployer is uncertain
whether a claimis conpensabl e under this act or is uncertain of
the extent of its liability under this act, the enpl oyer may
initiate conpensation paynents w thout prejudice and w thout
admtting liability pursuant to a notice of tenporary
conpensati on payabl e as prescribed by the departnent.

(2) The notice of tenporary conpensati on payabl e shall be
sent to the claimant and a copy filed with the departnent and
shall notify the clainmant that the paynment of tenporary
conpensation is not an admission of liability of the enployer
with respect to the injury which is the subject of the notice of
tenporary conpensati on payabl e. The departnment shall, upon
recei pt of a notice of tenporary conpensation payable, send a
notice to the claimant informng the claimant that:

(i) the paynent of tenporary conpensation and the claimant's
acceptance of that conpensation does not nean the claimant's
enpl oyer is accepting responsibility for the injury or that a
conpensation cl ai mhas been filed or comenced,;

(ii) the paynment of tenporary conpensation entitles the

claimant to a maxi mum of [six weeks] one (1) year of

conpensati on; and
(tit) the claimant nay need to file a claimpetition in a
tinmely fashion under section 315, enter into an agreenment with

hi s enpl oyer or receive a notice of conpensation payable from
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his enpl oyer to ensure continuation of conpensation paynents.

(3) Paynents of tenporary conpensation shall commence and
the notice of tenporary conpensation payabl e shall be sent
within the tine set forth in subsection (a).

(4) Paynents of tenporary conpensation nmay continue unti
such time as the enpl oyer decides to controvert the claim/[or
six (6) weeks fromthe date the enployer has notice or know edge
of the enploye's disability, whichever shall first occur].

(5) (i) If the enployer ceases nmaki ng paynments pursuant to
a notice of tenporary conpensation payable, a notice in the form
prescri bed by the departnment shall be sent to the claimnt and a
copy filed with the departnment, but in no event shall this
notice be sent or filed later than five (5) days after the | ast
paynent .

(ii) This notice shall advise the claimant, that if the
enpl oyer i s ceasing paynent of tenporary conpensation, that the
paynment of tenporary conpensati on was not an adm ssion of
liability of the enployer with respect to the injury subject to
the notice of tenmporary conpensation payabl e, and the enpl oye
must file a claimto establish the liability of the enployer.

(ti1t) If the enployer ceases making paynents pursuant to a
notice of tenporary conpensation payable, after conplying wth
this clause, the enployer and enploye retain all the rights,
def enses and obligations with regard to the clai msubject to the
notice of tenporary conpensati on payable, and the paynent of
tenporary conpensati on nmay not be used to support a claimfor
conpensat i on.

(iv) Paynent of tenporary conpensation shall be considered
conpensation for purposes of tolling the statute of limtations

under section 315.
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(6) |If the enployer does not file a notice under paragraph
(5) within the [six-week] one-year period during which tenporary
conpensation is paid or payable, the enployer shall be deened to
have admitted liability and the notice of tenporary conpensati on
payabl e shall be converted to a notice of conpensation payabl e.

Section 15. Section 412 of the act, anended February 8, 1972
(P.L.25, No.12), is anmended to read:

Section 412. If any party shall desire the commutation of
future installments of conpensation, he shall present a petition

therefor to the departnent to be heard and determ ned by a

[referee] workers' conpensation judge: Provided, That where

there are no nore than [twenty-five] fifty-two weeks of
conpensation to be commuted, the insurer or self-insurer may
commut e such future installnents w thout discount upon

furni shing the enpl oye witten notice of the commutation on a

formprescribed by the departnment, a copy of which shall be

filed immediately with the departnment. Nothing in this section

shall prohibit, restrict or inpair the right of the parties to

enter into a conproni se and rel ease by stipulation in accord

with section 449.

Section 16. Section 413 of the act, amended March 29, 1972
(P.L.159, No.61), April 4, 1974 (P.L.239, No.56), December 5,
1974 (P.L.782, No.263) and July 1, 1978 (P.L.692, No.119), is
amended to read:

Section 413. (a) A [referee of the departnent] workers'

conpensati on judge may, at any time, review and nodify or set

asi de a notice of conpensation payable and an original or
suppl enent al agreenment or upon petition filed by either party
with the departnent, or in the course of the proceedi ngs under

any petition pending before such [referee] workers' conpensation
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judge, if it be proved that such notice of conpensation payabl e
or agreenent was in any material respect incorrect.

A [referee] workers' conpensation judge designated by the

departnment may, at any tine, nodify, reinstate, suspend, or
term nate a notice of conpensation payable, an original or
suppl enental agreenent or an award of the departnent or its

[referee] workers' conpensation judge, upon petition filed by

either party with the departnent, upon proof that the disability
of an injured enploye has increased, decreased, recurred, or has
tenporarily or finally ceased, or that the status of any
dependent has changed. Such nodification, reinstatenent,
suspensi on, or term nation shall be nmade as of the date upon
which it is shown that the disability of the injured enpl oye has
i ncreased, decreased, recurred, or has tenporarily or finally
ceased, or upon which it is shown that the status of any
dependent has changed: Provided, That, except in the case of eye
injuries, no notice of conpensation payabl e, agreenment or award
shall be reviewed, or nodified, or reinstated, unless a petition
is filed with the departnment within three years after the date
of the nost recent paynent of conpensation nade prior to the
filing of such petition. Were, however, a person is receiving
benefits pursuant to the act of June 28, 1935 (P.L.477, No.193),
referred to as the Heart and Lung Act, the two-year period in
which a petition to review, nodify, or reinstate a notice of
conpensati on, agreenent or award must be filed, shall not begin
to run until the expiration of the receipt of benefits pursuant
to the Heart and Lung Act: And provided further, That any
paynent made under an established plan or policy of insurance
for the paynment of benefits on account of nonoccupati onal

illness or injury and which paynent is identified as not being
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wor knen' s conpensation shall not be considered to be paynent in
lieu of workmen's conpensation, and such paynent shall not tol
the running of the Statute of Limtations: And provided further,
That where conpensati on has been suspended because the enpl oye's
earnings are equal to or in excess of his wages prior to the
injury that paynments under the agreenent or award may be resuned
at any time during the period for which conpensation for partial
disability is payable, unless it be shown that the loss in

earni ngs does not result fromthe disability due to the injury.

The [referee] workers' conpensation judge to whom any such

petition has been assigned may subpoena w t nesses, hear
evi dence, make findings of fact, and award or disall ow
conpensation, in the sane manner and with the sanme effect and
subject to the sane right of appeal, as if such petition were an
original claimpetition.

(a.1) The filing of a petition to termnate or nodify a
noti ce of conpensati on payabl e or a conpensation agreenment or
award as provided in this section shall [operate as a
super sedeas, and shall suspend the paynment of conpensation fixed
in the agreenment or by the award in whole or to such extent as
the facts alleged in the petition would, if proved, require only
when such petition alleges that the enploye has returned to work
at his prior or increased earnings or where the petition alleges
that the enploye has fully recovered and i s acconpani ed by an
affidavit of a physician on a form prescribed by the departnent
to that effect which is based upon an exam nation made within

fifteen days of the filing of the petition.] automatically

operate as a request for a supersedeas to suspend the paynent of

conpensation fixed in the agreenment or the award where the

petition all eges that the enpl oye has fully recovered and i s
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acconpani ed by an affidavit of a physician on a form prescri bed

by the departnent to that effect, which is based upon an

exam nation made within fifteen days of the filing of the

petition. A special supersedeas hearing before a workers'

conpensati on judge shall be held within fourteen days of the

filing of such petition. Al parties to the special supersedeas

heari ng shall have the right to submt, and the workers'

conpensati on judge nay consi der testi nobny of any party or

wi tness; the record of any physician; the records of any

physi ci an, hospital, clinic or simlar entity; the witten

statenents or reports of any other person expected to be call ed

by any party at the hearing of the case; and any other rel evant

materials. The workers' conpensation judge shall rule on the

request for supersedeas within seven days of the heari ng and

shal | approve the request if prinma facia proof of a change in

the nedi cal status or of any other fact which would serve to

nodi fy or term nate paynent of conpensation is submtted at the

heari nq. The workers' conpensation judge's deci sion shall not be

appeal abl e. The determi nation of full recovery with respect to

either the petition to termnate or nodify or the request for

super sedeas shall be made wi t hout consi derati on of whether a

specific job vacancy exists for the enpl oye for work whi ch the

enpl oye i s capabl e of perform ng or whether the enpl oye woul d be

hired if the enpl oye applied for work which the enpl oye is

capabl e of perform ng.

(a.2) In any other case, a petition to termnate or nodify
a conpensation agreenment or other paynent arrangenent or award
as provided in this section shall not automatically operate as a
super sedeas but may be designated as a request for a

super sedeas, which may then be granted at the discretion of the
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[referee] workers' conpensation judge hearing the case. A

super sedeas shall serve to suspend the paynent of conpensation
in whole or to such extent as the facts alleged in the petition

woul d, if proved, require. The [referee] workers' conpensation

judge hearing the case shall rule on the request for a

super sedeas as soon as possi ble and may approve the request if
proof of a change in nedical status, or proof of any other fact
whi ch woul d serve to nodify or term nate paynent of conpensation
is submtted with the petition. The [referee] workers'

conpensati on judge hearing the case nay consi der any other fact

whi ch he deens to be rel evant when nmaking the decision on the
super sedeas request and the decision shall not be appeal abl e.

(b) Any insurer who suspends, term nates or decreases
paynents of conpensation wi thout submtting an agreenent or
suppl enental agreenent therefor as provided in section 408, or a
final receipt as provided in section 434, or without filing a
petition and either alleging that the enploye has returned to
work at his prior or increased earnings or where the petition
all eges that the enploye has fully recovered and i s acconpani ed
by an affidavit of a physician on a form prescribed by the
departnment to that effect which is based upon an exam nati on
made within fifteen days of the filing of the petition or having
requested and been granted a supersedeas as provided in this
section, shall be subject to penalty as provided in section 435.

(c) Notw thstanding any provision of this act, an enpl oyer
may suspend the conpensation during the tine the enploye has
returned to work at his prior or increased earnings [if the
enpl oyer files a petition to termnate or nodify a notice of
conpensati on payable or a conpensation agreenent or award within

fifteen days of the return to work.] upon witten notification
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by the enpl oyer to the enpl oye that conpensati on has been

suspended because the enpl oye has returned to work at prior or

i ncreased earnings. The enploye may file a petition for

rei nstatenent for any contested period of tine.

Section 17. Sections 420 and 422 of the act, anended July 2,
1993 (P.L.190, No.44), are anended to read:

Section 420. (a) The board, the departnent or a referee, if
it or he deemit necessary, may, of its or his own notion or

upon request of a party, either before, during, or after any

heari ng, nake or cause to be nade an investigation of the facts
set forth in the petition or answer or facts pertinent in any
injury under this act. The board, departnent or referee may
appoi nt one or nore inpartial physicians or surgeons to exam ne
the injuries of the plaintiff and report thereon, or may enpl oy
t he services of such other experts as shall appear necessary to
ascertain the facts. The referee when necessary or appropriate
or upon request of a party in order to rule on requests for
review filed under section 306(f.1), or under other provisions
of this act, may ask for an opinion from peer review about the
necessity or frequency of treatnent under section 306(f.1). The
peer review report or the peer report of any physician, surgeon,
or expert appointed by the departnment or by a referee, including
the report of a peer review organization, shall be filed with
the board or referee, as the case nay be, and shall be a part of
the record and open to inspection as such. The referee shal
consi der the report as evidence but shall not be bound by such
report.

(b) The board or referee, as the case may be, shall fix the
conpensati on of such physicians, surgeons, and experts, and

ot her peer review organi zati ons whi ch, when so fixed, shall be
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pai d out of the Wbrknen's Conpensati on Adm nistration Fund.
Section 422. (a) Neither the board nor any of its nenbers

nor any [referee] workers' conpensation judge shall be bound by

the comon |law or statutory rules of evidence in conducting any
hearing or investigation, but all findings of fact shall be

based upon [sufficient conpetent] sufficient, conpetent and

substantial evidence to justify sanme. Al parties to an

adj udi catory proceeding are entitled to a reasoned deci sion
containing findings of fact and concl usions of | aw based upon
the evidence as a whole which clearly and concisely states and
explains the rationale for the decisions so that all can
determ ne why and how a particular result was reached. The

adj udi cator shall specify the evidence upon which the

adj udicator relies and state the reasons for accepting it in

conformty with this section. Wien faced with conflicting

evi dence, the adjudi cator nust adequately explain the reasons

for rejecting or discrediting conpetent evidence. Uncontroverted

evi dence may not be rejected for no reason or for an irrational

reason; the adjudi cator nust identify that evidence and expl ain

adequately the reasons for its rejection. The adjudication shal

provi de the basis for neani ngful appellate review
(b) If any party or wi tness resides outside of the
Commonweal th, or through illness or other cause is unable to

testify before the board or a [referee] workers' conpensation

judge, his or her testinony or deposition may be taken, within
or without this Commonwealth, in such manner and in such form as
t he departnent may, by special order or general rule, prescribe.
The records kept by a hospital of the nmedical or surgical
treatment given to an enploye in such hospital shall be

adm ssi bl e as evidence of the nedical and surgical natters
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1 stated therein.

2 (c) Were any claimfor conpensation at issue before a

3 [referee involves fifty-two weeks or |ess of disability]

4 workers' conpensation judge, either the enploye or the enployer
5 may submt a certificate by any qualified physician as to the
6 history, exam nation, treatnent, diagnosis and cause of the

7 condition, and sworn reports by other wi tnesses as to any ot her
8 facts and such statenments shall be adm ssible as evidence of

9 nedical and surgical or other matters therein stated and

10 findings of fact may be based upon such certificates or such

11 reports[.]: Provided, That any party shall be all owed the

12 opportunity to take a deposition for purposes of cross-

13 exam nation, upon the tendering to the party offering the

14 report, reasonable expenses, including the fee for such

15 deposition: And provided further, That the use of a deposition
16 shall not preclude introduction of a nedical report. Should a
17 dispute arise as to the reasonabl eness of the anpbunts dermanded
18 or tendered, the workers' conpensation judge hearing the

19 petition shall issue an order relating to the assessnent of
20 costs.
21 (d) Were an enpl oyer shall have furni shed surgical and
22 nmedical services or hospitalization in accordance with the
23 provisions of section 306(f.1), or where the enploye has hinself
24 procured them the enployer or enploye shall, upon request, in
25 any pendi ng proceedi ng, be furnished with, or have nmade
26 available, a true and conplete record of the nedical and
27 surgical services and hospital treatnent, including X rays,
28 laboratory tests, and all other nedical and surgical data in the
29 possession or under the control of the party requested to

30 furnish or make avail abl e such dat a.
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(e) The departnment nay adopt rules and regul ati ons governi ng
t he conduct of all hearings held pursuant to any provisions of
this act, and hearings shall be conducted in accordance
therewith, and in such manner as best to ascertain the
substantial rights of the parties.

Section 18. Section 423 of the act, amended March 29, 1972
(P.L.159, No.61), is anended to read:

Section 423. (a) Any party in interest may, within twenty
days after notice of a [referee's award or disal |l owance of

conpensati on] workers' conpensation judge' s adjudication shal

have been served upon him take an appeal to the board on the
ground: (1) that the [award or disall owance of conpensati on]

adjudication is not in conformty with the ternms of this act, or

that the [referee] workers' conpensation judge conmtted any

other error of law, (2) that the findings of fact and [award or

di sal | ownance of conpensation] adjudication was unwarranted by

sufficient, conpetent and substantial evidence or was procured
by fraud, coercion, or other inproper conduct of any party in
interest. The board nay, upon cause shown, extend the tine
provided in this article for taking such appeal or for the
filing of an answer or other pleading.

(b) In any such appeal the board may disregard the findings

of fact of the [referee] workers' conpensation judge if not

supported by [conpetent] sufficient, conpetent and substanti al

evidence and if it deem proper may hear other evidence, and nmay
substitute for the findings of the [referee] workers'

conpensati on judge such findings of fact as the sufficient,

conpetent and substantial evidence taken before the [referee]

wor kers' conpensati on judge and the board, as herei nbefore

provi ded, may, in the judgnment of the board, require, and may
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make such [disall owance or award of conpensation or other order]

adj udi cation as the facts so [founded] found by it nmay require.

Section 19. Section 440 of the act, anmended July 2, 1993
(P.L.190, No.44), is anended to read:

Section 440. (a) |In any contested case where the insurer
has contested liability in whole or in part, including contested
cases involving petitions to term nate, reinstate, increase,
reduce or otherw se nodi fy conpensati on awards, agreenents or
ot her paynment arrangenents or to set aside final receipts, the
enpl oye or his dependent, as the case nay be, in whose favor the
matter at issue has been finally determ ned in whole or in part
shall be awarded, in addition to the award for conpensation, a
reasonabl e sum for costs incurred for attorney's fee, wtnesses,
necessary nedi cal exam nation, and the val ue of unrei nbursed
lost tine to attend the proceedi ngs: Provided, That cost for
attorney fees may be excluded when a reasonabl e basis for the
contest has been established by the enployer or the insurer.

(b) If counsel fees are awarded and assessed agai nst the

insurer or enployer, then the [referee] workers' conpensation

judge must nake a finding as to the amobunt and the | ength of
time for which such counsel fee is payabl e based upon the
conplexity of the factual and |egal issues involved, the skil
required, the duration of the proceedings and the tinme and
effort required and actually expended. If the insurer has paid
or tendered paynent of conpensation and the controversy rel ates
to the anount of conpensation due, costs for attorney's fee
shall be based only on the difference between the final award of
conpensati on and the conpensation paid or tendered by the

i nsurer.

Section 20. Section 442 of the act, anended March 29, 1972
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(P.L.159, No.61), is anended to read:
Section 442. Al counsel fees, agreed upon by claimant and
his attorneys, for services perforned in matters before any

[referee] workers' conpensation judge or the board, whether or

not allowed as part of a judgnent, shall be approved by the

[referee] workers' conpensation judge or board as the case nmay
be, providing the counsel fees do not exceed twenty per centum
of the anmount awarded. The official conducting any hearing, upon
cause shown, may allow a reasonabl e attorney fee exceedi ng
twenty per centum of the anpbunt awarded at the discretion of the
hearing official.

In cases where the efforts of [claimants'] claimant's counsel
produce a result favorable to the clai mant but where no
i mredi ate award of conpensation is nade such as in cases of
term nation or suspension the hearing official shall allow or
award reasonabl e counsel fees, as agreed upon by claimant and
his attorneys, without regard to any per centum

Section 21. Section 448 of the act, added July 2, 1993,
(P.L.190, No.44), is anended to read:

Section 448. (a) An insurer issuing a workers' conpensation
and enployers' liability insurance policy shall offer, upon
request, as part of the policy or by endorsenment, deductibles
optional to the policyhol der for benefits payabl e under the
policy, subject to approval by the comm ssioner and subject to
underwriting by the insurer consistent with the principles in
subsection (b). The comm ssioner shall promnmulgate at |east three
(3) plans with varying deductible options, the | east anmount of
whi ch shall be no | ess than one thousand dollars ($1,000) nor
nore than two thousand five hundred dollars ($2,500). The

conmmi ssioner's authority to promul gate any such plans shall not
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preclude an insurer fromnegotiating a deductible in excess of
the | argest deductible plan herein authorized, subject to
approval by the comm ssioner and subject to underwiting by the
i nsurer consistent with the principles in subsection (b).

(b) The follow ng standards shall govern the conmm ssioner's
pronmul gation and an insurer's offer of deductible plans:

(1) dainmants' rights are properly protected and cl ai mants’
benefits are paid without regard to any such deducti bl e.

(2) Appropriate premiumreductions reflect the type and
| evel of any deducti bl e approved by the conm ssioner and
sel ected by the policyhol der.

(3) Premumreductions for deductibles are determ ned before
application of any experience nodification, prem um surcharge or
prem um di scount.

(4) Recognition is given to policyhol der characteristics,

i ncludi ng size, financial capabilities, nature of activities and
nunber of enpl oyes.

(5) |If the policyhol der selects a deductible, the
policyholder is liable to the insurer for the deducti bl e anmount
in regard to benefits paid for conpensabl e cl ai s.

(6) The insurer pays all of the deductible anmount applicable
to a conpensable claimto the person or provider entitled to
benefits and then seeks rei nbursenent fromthe policyhol der for
t he applicabl e deducti bl e anmount.

(7) Failure to reinburse deductible anpbunts by the
policyholder to the insurer is treated under the policy in the
same manner as nonpaynent of prem umns.

(c) An insurer issuing a workers' conpensati on and

enpl oyers' liability insurance policy nay offer, upon request,

an endorsenent for deductible or retrospective rating plans for
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groups of five (5) or nore enpl oyers, subject to approval by the

commi ssi oner and subject to underwiting by the insurer

consistent with the principles in subsection (b).

(d) The foll owi ng standards shall govern the conm ssioner's

pronul gation or an insurer's offer of a group deducti bl e or

retrospecti ve pl an endorsenent:

(1) Individual workers' conpensati on and enpl oyers'

liability i nsurance policies will be issued for each nmenber of
the group.
(2) Each nenber will be held jointly and severally |iable

for the paynment of prem uns or deducti ble anounts with regard to

benefits paid for conpensable clains of the group as a whol e.

Section 22. The act is anended by adding sections to read:

Section 449. (a) Nothing in this act shall inpair the right

of the parties interested to conproni se and rel ease, subject to

t he provi sions herein contained, any and all liability which is

clained to exist under this act on account of injury or death.

(b)Y Upon or after filing a term nati on, suspensi on or

nodi fi cati on petition, the enpl oyer or insurer nmay subnit the

pr oposed conprom se and rel ease by stipul ati on si gned by both

parties to the workers' conpensati on judge for approval. The

wor kers' conpensati on judge shall consider the petition and the

pr oposed agreenent in open hearing and shall render a deci si on.

Heari ngs on the i ssue of a conproni se and rel ease shall be

expedited by the departnent, and the deci sion shall be issued

within thirty days.

(c) Every conprom se and rel ease by stipulation shall be in

witing and duly executed, and the signature of the enpl oye,

wi dow or wi dower or dependent shall be attested by two w tnesses

or acknowl edged before a notary public. The docunent shal
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specify:

(1) the date of the injury or occupati onal di sease;

(2) the average weekly wage of the enpl oye as cal cul at ed

under secti on 309;

(3) the nature of disability, whether total or partial;

(4) the weekly conpensation rate paid or payabl e;

(5) the anmpbunt paid, or due and unpaid, to the enpl oye or

dependent up to the date of the stipul ati on or agreenent or

death, and the anount of the payment of disability benefits then

or thereafter to be nnde;

(6) the length of tine such paynent of benefits is to

(7)) in the event of a lien for subrogati on under secti on

319, the total anount of conpensati on paid or payabl e whi ch

should be allowed to the enpl oyer or insurer; and

(8) in the case of death:

(i) the date of death;

(ii) the nane of the w dow or w dower;

(iii) the nanmes and ages of all children;

(iv) the nanes of all other dependents; and

(v) the anmpbunt paid or to be paid under section 307 and to

whom paynent is to be nade.

(d) The departnent shall prepare a formto be utilized by

the parties for a conprom se and rel ease of any and al

liability under this act in accordance with the stipul ati on

requi renents of this section, and it shall issue such rules and

requl ati ons necessary for it and the board to enforce the

procedure allowed by this section. No conpron se and rel ease

shall be considered for approval unless a vocati onal

rehabilitation evaluation of the claimant is conpleted and fil ed
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with the conpronm se and rel ease and nmade a part of the record:

Provi ded, however, That this requirenment nmay be wai ved by nutua

agreenent of the parties, or by a determ nation of a workers'

conpensati on judge as i nappropri ate or unnecessary. The

vocational rehabilitati on eval uati on shall be conpl eted by the

Ofice of Vocational Rehabilitati on of the departnment on a fee-

for-service basis: Provided, however, That the parties may, by

nmut ual aqgreenent, obtain the eval uati on from an approved

vocational rehabilitation provider. Nothing in this subsecti on

shall serve to i npose an obligation of liability or

responsi bility regardi ng vocational rehabilitation on either

party, or to require the inpl enentati on of vocati onal

rehabilitati on.

Section 450. (a) Any enployer and the recogni zed or

certified and exclusive representative of its enpl oye nay agree

by coll ective bargai ning to establish certain binding

obligati ons and procedures relating to workers' conpensati on:

Provi ded, however, That the scope of the agreenent shall be

limted to:

(1) benefits suppl enental to those provided in section

306(a), (b), (c) and section 307;

(2) an alternative dispute resol uti on system whi ch nmay

include, but is not limted to, arbitrati on, nedi ati on and

conciliation;

(3) the use of alinmted |list of providers for nedical

treatnent for any period of tine agreed upon by the parties;

(4) the use of alimted |list of inpartial physicians;

(5) the creation of a light duty, nodified job or return to

wor kK program

(6) the adoption of twenty-four-hour nedical coverage; and
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(7)) the establishment of safety committees; and

(8) a vocational rehabilitation or retrai ni ng program

(b) Nothing contained in this section shall in any manner

affect the rights of an enployer or its enployes in the event

that the parties to a coll ective bargai ni ng agreenent refuse or

fail to reach agreenent concerning the matters referred to

her ei n.

(c) Nothing in this section shall allow any agreenent that

di mi ni shes an enploye's entitlenent to benefits as otherw se set

forth in this section. Any agreenent in violation of this

provi sion shall be null and voi d.

(d) (1) Determ nations rendered as a result of an

alternative di spute resol ution procedure shall remain in force

during a period in which the enpl oyer and a recogni zed or

certified exclusive collective bargai ning representati ve are

reneqgoti ating a coll ecti ve bargai ni ng agreenent.

(2) Upon the expirati on of an agreenment whi ch contains a

provision for an alternative di spute resol uti on procedure for

wor kers' conpensation clains, the resolution of clains relating

to injuries sustained as a result of a work-rel ated acci dent or

occupati onal di sease nmay, if the agreenent so provides, be

subject to the terns and conditions set forth in the expired

agreenent until the enpl oyer and a recogni zed or certified

excl usi ve bargai ni ng representati ve.

(3) Upon the term nati on of an agreenent which i s not

subj ect to reneqoti ati on and upon severance of the enpl oynent

rel ati onshi p, the enpl oyer and enpl oyes shall becone fully

subject to the provisions of this act to the sane extent that

they were prior to the inplenentati on of the aqgreenent.

Section 23. Section 707 of the act is amended by addi ng a
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subsection to read:
Section 707. * * *

(g) The conm ssioner shall pronul gate a pl an by which al

insurers witing workers' conpensation i nsurance in this

Commpnweal th shall qgrant prem um di scounts or assess preni um

surcharges to enpl oyers who do not qualify for the uniform

experi ence rating plan in accordance with the foll ow ng:

(1) An enpl oyer who has not experienced a conpensabl e

enpl oye lost-tinme injury during the nbst recent one-year period

for which statistics are avail able shall receive a di scount of

ten per centumon the anount of the workers' conpensati on

i nsurance pren um

(2) An enpl oyer who has not experienced a conpensabl e

enpl oye lost-tinme injury during the nost recent two-year period

for which statistics are available shall receive a di scount of

fifteen per centumon the anmount of the workers' conpensati on

i nsurance pren um

(3) An enpl oyer who has experi enced one conpensabl e enpl oye

lost-tine injury during the nost recent one-year period for

whi ch statistics are available is not eligible for a di scount on

the anpbunt of the workers' conpensati on i nsurance preni um

(4) An enpl oyer who has experienced two or nore conpensabl e

enpl oye lost-tine injuries during the nobst recent one-year

period for which statistics are avail able shall be assessed a

surcharge of ten per centum on the anpunt of the workers'

conpensati on i nsurance pren um

(5) The prem um di scounts or prem um surcharges established

under this section shall be made on an annual basi s but shal

not be cunul ative: Provided, however, That an enpl oyer is

entitled to receive the prem um di scount provided by this

19950H2216B2769 - 43 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

section in addition to any other reductions or deviations in the

i nsurance prem uns paid by all other nonexperi enced-r at ed

enpl oyers in the sane classification. For any annual workers'

conpensation premium an enployer shall not receive a pren um

di scount of nore than fifteen per centum and shall not be

required to pay a surcharge of nore than ten per centum

Section 24. Sections 717(a) and 802(b)(11) of the act, added
July 2, 1993 (P.L.190, No.44), are anended to read:

Section 717. (a) Each rating organization and every insurer
to which this article applies which nakes its own rates shal
provide within this Commonweal th reasonabl e neans wher eby any
person aggrieved by the application of its rating system may be
heard in person or by the person's authorized representative on
the person's witten request to review the nmanner in which such
rating system has been applied in connection with the insurance

af forded the aggrieved person. For the purposes of this section,

"reasonabl e neans" shall include at | east the foll ow ng:

(1) A commttee to hear the appeal s of aggri eved persons

which is conpri sed of an equal nunber of representatives of

enpl oyers and i nsurers.

(2) If travel is required for the agqgri eved person to be

heard in person, reinbursenent to the aqqri eved person for

reasonabl e travel expenses.

Section 802. * * *

(b) A group of honbgeneous enployers may be approved by the
departnment to act as a fund if the proposed group:

(11) Provides security in a formand anmount prescribed by

the departnent. This paragraph shall not apply to pools created

by and exclusively for political subdivisions.
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* * %

Section 25. The act is anended by adding a section to read:

Secti on 819. If an associ ati on of enpl oyers establishes nore

t han one group under this article, the associ ati on nay organi ze

a single board of trustees to oversee the operations of the

several groups: Provided, however, That each of the several

groups shall be equally represented on the board.

Section 26. Sections 1002, 1102, 1109 and 1111 of the act,
added July 2, 1993 (P.L.190, No.44), are anended to read:

Section 1002. (a) An insured enployer nmay nmeke application
to the departnment for the certification of any established
safety committee operative within its workpl ace devel oped for
t he purpose of hazard detection and accident prevention. The
department shall devel op such certification criteria.

(b) Upon the renewal of the enployer's workers' conpensation

policy next follow ng recei pt of departnment certification and

annual ly thereafter, the enployer shall receive a five per
centumdi scount in the rate or rates applicable to the policy
[for a period of one year].

Section 1102. A person, including, but not limted to, the
enpl oyer, the enploye, the health care provider, the attorney,
the insurer, the State Worrknmen's I nsurance Fund and sel f-

i nsureds, commts an offense if the person does any of the
fol | ow ng:

(1) Knowingly and with the intent to defraud a State or
| ocal governnment agency files, presents or causes to be filed
with or presented to the governnment agency a docunent that
contains false, inconplete or msleading information concerning
any fact or thing material to the agency's determ nation in

approvi ng or disapproving a workers' conpensation insurance rate
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filing, a workers' conpensation transaction or other workers'
conpensati on insurance action which is required or filed in
response to an agency's request.

(2) Knowingly and with intent to defraud any insurer
presents or causes to be presented to any insurer any statenent
formng a part of or in support of a workers' conpensation
i nsurance claimthat contains any fal se, inconplete or
m sl eadi ng i nformati on concerning any fact or thing material to
t he workers' conpensation insurance claim

(3) Knowingly and with the intent to defraud any insurer
assists, abets, solicits or conspires with another to prepare or
make any statenent that is intended to be presented to any
insurer in connection with or in support of a workers'
conpensati on i nsurance claimthat contains any false, inconplete
or m sleading informati on concerning any fact or thing materi al
to the workers' conpensation insurance claim

(4) Engages in unlicensed agent or broker activity as
defined by the act of May 17, 1921 (P.L.789, No.285), known as
"The I nsurance Departnent Act of 1921," knowingly and with the
intent to defraud an insurer or the public.

(5) Knowi ngly benefits, directly or indirectly, fromthe
proceeds derived froma violation of this section due to the
assi stance, conspiracy or urging of any person.

(6) |Is the owner, adm nistrator or enploye of any health
care facility and knowi ngly allows the use of such facility by
any person in furtherance of a schenme or conspiracy to violate
any of the provisions of this section.

(7) Knowingly and with the intent to defraud assists, abets,
solicits or conspires with any person who engages in an unl awf ul

act under this section.
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(8) Makes or causes to be nmade any know ngly fal se or
fraudul ent statement with regard to entitlenent to benefits with
the intent to discourage an injured worker from clai m ng
benefits or pursuing a claim

(9) Knowingly and with the intent to defraud nmakes any fal se
statenment for the purpose of avoiding or dimnishing the anmount
of the paynent in premuns to an insurer or self-insurance fund.

(10) Fails to make the report required under section 311.1.

(11) CQualifies to receive or receives total disability

benefits under this act while enpl oyed or receiving wages or

Section 1109. (a) The district attorneys of the several
counties shall have authority to investigate and to institute
crimnal proceedings for any violation of this article.

(b) In addition to the authority conferred upon the Attorney
CGeneral by the act of COctober 15, 1980 (P.L.950, No.164), known

as the "Comonweal th Attorneys Act,"” the Attorney Ceneral shal
have the authority to investigate and to institute crim nal
proceedi ngs for any violation of this section or any series of
such viol ations involving nore than one county of this
Commonweal th or involving any county of this Conmonweal th and
anot her state. No person charged with a violation of this
article by the Attorney CGeneral shall have standing to chall enge
the authority of the Attorney General to investigate or
prosecute the case, and, if any such challenge is made, the
chal I enge shall be dism ssed and no relief shall be available in
the courts of the Commonwealth to the person naking the

chal | enge.

(c) Nothing in this act shall prevent prosecuti on under 18

Pa.C.S. § 4117 (relating to i nsurance fraud) or any other
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provi si on of | aw.

Section 1111. (a) A person found by a court of conpetent

jurisdiction, pursuant to a claiminitiated by a prosecuting

authority, to have violated any provi sion of section 1102 shal

be subject to civil penalties of not nore than five thousand

dollars ($5,000) for the first violation, ten thousand doll ars

($10, 000) for the second violation and fifteen thousand doll ars

($15, 000) for each subsequent violation. The penalty shall be

paid to the prosecuti ng authority to be used to defray the

operati ng expenses of investigating and prosecuti ng vi ol ati ons

of this article. The court may al so award court costs and

reasonabl e attorney fees to the prosecuti ng authority.

(b)Y |If a prosecuting authority has probably cause to believe

that a person has violated this section, nothing in this

subsection shall be construed to prohibit the prosecuting

authority and the person fromentering into a witten aqgreenent

in which that person does not admt or deny the charges but

consents to paynent of the civil penalty. A consent agreenent

may not be used in a subsequent civil or crinnal proceeding,

but notification thereof shall be made to the |icensing

authority if the person is licensed by a |licensing authority of

the Commonwealth so that the licensing authority nmay take

appropri ate adm ni strati ve acti on.

(c) Al fines and penalties inposed follow ng a conviction
for a violation of this article shall be collected in the manner
provi ded by |law and shall be paid in the follow ng manner:

(1) |If the prosecutor is a district attorney, the fines and
penalties shall be paid into the operating fund of the county in
which the district attorney is el ected.

(2) |If the prosecutor is the Attorney General, the fines and
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penalties shall be paid into the State Treasury.
Section 27. The act is anended by adding a section to read:

Section 1112. A prosecution for an offense under this act

must be commenced within five years after conmni ssion of the

of fense.

Section 28. Section 1303 of the act, added July 2, 1993
(P.L.190, No.44), is anended to read:

Section 1303. (a) In addition to any other assessnent
aut hori zed by section 446, an additional annual assessnent shal
be made on insurers, including the State Wrknmen's | nsurance
Fund but not including self-insureds, as a percentage of the
total conpensation paid for the purpose of funding the
operations of the Ofice of Small Busi ness Advocate pursuant to
this act. Assessnments under this section shall be nade by the
department and deposited into the Wrknmen's Conpensati on
Adm nistration Fund in a restricted account to be used by the
Ofice of Small Business Advocate. The total anpunt assessed
shall be the anmount of the budget approved annually by the
CGeneral Assenbly for the operations of the Ofice of Snal

Busi ness Advocate pursuant to this act.

(b) The total npbneys assessed under the act of Decenber 28,

1994 (P.L.1414, No.166), known as the |Insurance Fraud Prevention

Act, shall be permtted to be utilized by the Secti on of

| nsurance Fraud, within the Ofice of Attorney General, for

prosecuti on and i nvestigation of crinmes arising under section

1102 and 18 Pa.C.S. 8 4117 (relating to i nsurance fraud), as

well as other grants by the | nsurance Fraud Prevention

Section 29. The act is anended by adding an article to read:

ARTI CLE XI V.

19950H2216B2769 - 49 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

WORKERS' —COVPENSATI ON JUDGES

Section 1401. (a) There is created within the departnent an

office to be known as the Ofice of Adjudication.

(b)Y The secretary shall appoint as nmany qualified and

conpet ent workers' conpensation judges as necessary to conduct

matters under this act. |If the departnent is occasionally and

tenporarily understaffed of workers' conpensati on judges, the

secretary may appoi nt qualified and conpetent individuals who

meet the nmini num standards established by this article to serve

tenporarily as workers' conpensati on judges, who shall serve at

the pl easure of the secretary and shall recei ve conpensati on as

the secretary nay establish.

(c) The secretary shall set normal working hours for

wor kers' conpensation judges. During those hours, workers'

conpensati on judges shall devote full tine to their official

duti es and shall performno work i nconsistent with their duties

as workers' conpensati on judges. Wrkers' conpensati on judges

shall not engage in any unapproved activities during nornal

wor ki ng hours.

(d) Workers' conpensati on judges shall be afforded

enpl oynent security as provided by the act of August 5, 1941

(P.L.752, No.286), known as the "Civil Service Act."

(e) Conpensation for workers' conpensati on judges shall be

est abli shed by the Executive Board.

(f) The secretary may adopt rules to establish standards and

procedures for the evaluation, training, pronotion and

di sci pline of workers' conpensati on judges.

Section 1402. (a) The secretary shall appoint an

adj udi cation director, who shall neet the qualificati ons under

section 1403, serve at the pleasure of the secretary and report
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directly to the secretary or a desi gnee. The position of

adj udi cation director shall be part of the uncl assified service,

as provided for by the act of Auqust 5, 1941 (P.L.752, No.?286),

known as the "Civil Service Act."

(b)Y The adjudication director shall be responsi ble for

assi gning a workers' conpensation judge to every nmatter which

may require the utilization of a workers' conpensati on judge.

The adjudi cation director shall al so have other responsibilities

as the secretary nay prescribe.

(c) The adjudication director shall receive renuneration

above that of any other workers' conpensati on judge.

Secti on 1403. W rkers' conpensati on judges shall be

managenent | evel enpl oyes and nust nmeet the foll owi ng mi ni num

requi renents:

(1) Be an attorney in good standi ng before the Suprene

(2) Have five years of workers' conpensati on practice before

admi ni strati ve agenci es, or equi val ent experi ence.

(3) Conformto other requirenents as established by the

Section 1404. (a) A workers' conpensati on judge shal

conformto the following code of ethics:

(1) Avoid inpropriety and the appearance of inpropriety in

all activities.

(2) Performduties inpartially and diligently.

(3) Avoid ex parte conmuni cations in any contested, on-the-

record nmatter pendi ng before the departnent.

(4) Abstain fromexpressing publicly, except in

adm ni strative di sposition or adjudi cati on, personal views on

the nerits of a natter pendi ng before the departnent and require
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siml|ar abstention on the part of departnent personnel subject

to the workers' conpensation judge's directi on and control.

(5) Require staff and personnel subject to the workers'

conpensation judge's direction and control to observe the

standards of fidelity and diligence that apply to a workers'

conpensati on judge.

(6) Initiate appropriate disciplinary neasures agai nst

departnent personnel subject to the workers' conpensati on

judge's direction and control for unethical conduct.

(7)) Disqualify hinmself from proceedi ngs i n which

impartiality may be reasonabl y questi oned.

(8) Keep inforned about the personal and fiduciary interests

of hinself and his inmediate fam|ly.

(9) Requlate outside activities to mnin ze the risk of

conflict with official duties. A workers' conpensati on judge nay

speak, wite or lecture; and rei nbursed expenses, honorari uns,

royalties or other noney received in connection therewith shal

be di scl osed annually. A disclosure statenent shall be filed

with the secretary and the State Ethics Conmmi ssi on and shall be

open to inspection by the public during the normal busi ness

hours of the departnment and the comm ssion during the tenure of

the workers' conpensati on judge.

(10) Refrain fromdirect or indirect solicitation of funds

for political, educational, reliqgious, charitable, fraternal or

ci vic purposes: Provided, however, That a workers' conpensati on

judge may be an officer, a director or a trustee of such

organi zati ons.

(11) Refrain fromfinancial or business dealings which wuld

tend to reflect adversely on inpartiality. A workers'

conpensati on judge nay hol d and nmanage i nvest ments whi ch are not
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i nconpatible with the duties of office.

(12) Conformto additional requirenments as the secretary nay

(13) Uphold the inteqgrity and i ndependence of the workers'

conpensati on system

(b)Y Any workers' conpensati on judge who vi ol ates the

provi si ons of subsection (a) shall be renpved fromoffice in

accordance with the provisions of the act of August 5, 1941

(P.L.752, No.286), known as the "Civil Service Act."

Secti on 1405. The secretary shall deternine the appropriate

staff, facilities and adm ni strati ve support so that the duties

of workers' conpensati on judges may be perf or ned.

Secti on 1406. I ndi viduals who are currently serving as

wor knen' s conpensati on judges shall be reappoi nted as workers'

conpensation judges if they neet the m ni rumrequirenents set

forth in this article. The secretary nmay wai ve certain m ni mum

requi renents for reappoi ntnent as a workers' conpensati on judge

on the basis of denonstrated conpetency and perfornmance for an

i ndi vi dual who has served in the capacity of workers'

conpensation judge or referee for at | east three years

i Mmedi ately prior to the enactnent of this article.

Section 30. For the purpose of initial filing only,
not wi t hst andi ng any other provisions of this act, the follow ng
provi sion shall apply:

(1) Each rating organization shall file, within 60 days
after the effective date of this act, a loss cost filing
pursuant to section 709(c) of Article VII of the act for new and
renewal policies for workers' conpensation to be effective 150
days after the effective date of this act. Such filing shall be

subj ect to approval or disapproval by the |Insurance Conm ssioner
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pursuant to Article VIl of the act, but such approval or
di sapproval shall be nmade not |ater than 60 cal endar days after
first receipt of the loss cost filing.

(2) In the absence of an order approving or disapproving the
| oss cost filing within 60 cal endar days of its receipt, the
filing shall be deened to neet all the requirenents of this act.

Section 31. In a provision of the act not affected by this
act, a reference to the word "referee" shall be deenmed a
reference to the phrase "workers' conpensation judge."

Section 32. The provisions of this act are severable. If any
provision of this act or its application to any person or
circunstance is held invalid, the invalidity shall not affect
ot her provisions or applications of this act which can be given
effect without the invalid provision or application.

Section 33. This act shall take effect in 60 days.
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