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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1884 =5

| NTRODUCED BY L. |. COHEN, CHADW CK, ARMSTRONG, ROBI NSON
JOSEPHS, RUDY, HABAY, YOUNGBLOOD, TRAVAGLI O, STEIL, MELIG
CORPCRA, RUBLEY, BELARDI, BATTI STO, STEELMAN, FLEAGLE
Di G ROLAMO, CARONE, BARD AND MAI TLAND, JUNE 28, 1995

REFERRED TO COWM TTEE ON FI NANCE, JUNE 28, 1995

AN ACT

Amrending Titles 18 (Crimes and O fenses) and 72 (Taxation and
Fiscal Affairs) of the Pennsyl vania Consolidated Statutes,
further providing for the sale of tobacco to m nors;
providing for licensing of cigarette stanping agents,

OCO~NOUITARWNE

whol esal ers and retailers; establishing the Cgarette

Li censi ng, Marketing and Youth Protection Board and providing
for its powers and duties; providing for reports, for

exam nation of records, equipnent and prem ses, for sales,
for advertising, for good faith, for adm ssible evidence, for
cost survey, for adm ssibility, for renedies, for

adm ni strative powers and duties, for violations and for

i napplicability of Unfair Sales Act; prohibiting sales to

m nors; and maki ng a repeal

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 6305 of Title 18 of the Pennsylvani a

Consol idated Statutes is repeal ed.

Section 2. Section 6306 of Title 18 is anended to read:

8§ 6306. Furnishing [cigarettes] tobacco or cigarette papers.

(a) Ofense defined.--A person commts an offense if he.
(1) furnishes to any minor, by gift, sale or otherw se,

any [cigarettes] tobacco or cigarette [paper] papers[.];
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(2) presents a fraudulent identification card for the

pur pose of procuring or having furni shed to hi mtobacco or

cigarette papers; or

(3) possesses a license to retail cigarettes and fails

to display in a conspi cuous place on the cigarette vendi ng

machi ne or on or next to the retail sales counter, a warning

sign, each letter of the wordi ng having a m ni num hei ght of

one inch, which states the foll ow ng:

STATE LAWPROH BI TS THE SALE OF TOBACCO TO A M NOR

UNDER 21 YEARS OF AGE.

(b) Grading.--Woever comrits an offense under this section
shal |, upon being convicted thereof in a sunmary proceedi ng, be
sentenced for the first offense to pay a fine not exceedi ng $25
and for the second of fense shall be fined not exceedi ng $100;
and for the third or subsequent offense shall be guilty of a
m sdeneanor of the third degree.

(c) Defense.--1t shall be an affirnmati ve defense to a

prosecuti on for an offense under subsection (a)(1l) that the

person selling or otherwi se furnishing the tobacco or cigarette

papers was presented with and reasonably relied upon an

identification card which identified the person purchasi ng or

ot herwi se recei ving the tobacco or cigarette papers as being 21

vears of age or ol der.

(d) Municipal ordi nances.--Nothing in this section shall be

construed to prohibit a county or nunicipality from enacti ng an

ordi nance which further restricts the | ocation of or prohibits

vendi ng machi nes that di spense cigarettes or other tobacco

(e) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this
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subsecti on:

"Identification card." A driver's |license, a Departnent of

Transportati on nondriver's identification card or a card i ssued

by the Pennsyl vani a Li quor Control Board for the purpose of

identifying a person desiring |liquor or nalt or brewed bever ages

or a card which falsely purports to be any of the foreqoing.

"Mnor." An individual under 21 years of age.

"Tobacco." Any tobacco cigarette, ciqgar, pipe tobacco,

snokel ess tobacco, snuff or any other form of tobacco which nmay

be utilized for snoking, chew ng, inhal ation or other manner of

Section 3. Title 72 is anended by adding a chapter to read:
CHAPTER 27
Cl GARETTE SALES AND LI CENSI NG
Sec.
2701. Legislative intent and fi ndings.
2702. Definitions.
2703. Licensing of cigarette deal ers.
2704. Licensing of cigarette stanping agents.
2705. Licensing of whol esal ers.
2706. Licensing of retailers and cigarette vendi ng machi nes.
2707. Cigarette Licensing, Marketing and Youth Protection
Boar d.
2708. License fees; issuance and posting of |icense.
2709. Transfer of |icense.
2710. Disposition of license fees.
2711. Expiration of |icense.
2712. Duplicate license.
2713. License for cigarette vendi ng machi nes; nanes of owner

and operator.

19950H1884B2323 - 3 -
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2714.
2715.
2716.
2717.
2718.
2719.
2720.
2721.
2722.
2723.
2724.
2725.
2726.
2727.
2728.
2729.
2730.
2731.
2732.
2733.
§ 2701.

(a)

Ret enti on of records.

Reports.

Exam nati on of records, equi pnent and prem ses.

Sal es at | ess than cost.

Conbi nati ons sal es; inducenents.

Sal es by whol esal er to whol esal er.

Sal es; exceptions.

Advertising of certain sales; good faith.
Sal es contracts voi d.

Admi ssi bl e evi dence.

Sal es outside ordinary channels of business; effect.
Cost survey; admissibility.
Renedi es.
Adm ni stration powers and duti es.
Sal es without |icense.
Vi ol ati ons.
Sal es to m nors.
Civil penalties and |icense suspension.
Enf orcenent by qualified | ocal agencies.
Unfair Sal es Act inapplicable.
Legi slative intent and findings.
Intent.--It is hereby declared to be in the public

interest of this Commonweal t h:

(1) To prohibit advertising or offering cigarettes for

sale below cost if the intent thereof is to increase the

i nci

dence of cigarette usage or to injure, destroy or

substantially | essen conpetition.

(2) To declare such practice to be unfair,

deceptive and

adverse to the collection of taxes fromthe sal e of

ci garettes.

19950H1884B2323 - 4 -



1 (3) To license cigarette dealers to effect the orderly

2 col l ection of taxes.

3 (4) To pronote fair conpetition.

4 (b) Findings.--The General Assenbly finds and decl ares as

5 follows:

6 (1) The National Centers for Disease Control have found

7 that at | east 434,000 Anericans die each year fromtobacco-

8 caused di seases.

9 (2) The Surgeon CGeneral of the Public Health Service has
10 determ ned that snmoking is the | eading cause of preventable
11 death in this country.

12 (3) The National Institute on Drug Abuse has concl uded
13 that the nicotine in tobacco products is a powerful addictive
14 drug and has identified nicotine addiction as the nost

15 wi despread exanpl e of drug dependence in the United States.
16 (4) The National Institute on Drug Abuse has found that
17 t obacco use by adol escents precedes and is predictive of

18 adol escent illicit drug use.

19 (5) According to the Surgeon Ceneral, an estimated

20 3,700, 000 teenagers are current snokers and nearly 3,000

21 m nors begin snoki ng every day.

22 (6) The Anmerican Cancer Society has determ ned that, of
23 t he nation's 50,000,000 snokers, 60% started snoking before
24 they were 14 years of age, and 90% started snoking before

25 they were 20 years of age.

26 (7) Mnors spend nore than $1, 000, 000, 000 nationally on
27 cigarettes and ot her tobacco products every year.

28 (8) The Surgeon Ceneral, the United States Departnent of
29 Heal t h and Human Servi ces and | ocal public health agencies
30 have found that cigarettes and other tobacco products are

19950H1884B2323 - 5 -
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easily available to mnors fromretail outlets which sel

t obacco products. Over 80% of the public believe it is easy

for teenagers to purchase cigarettes.

(9) In local communities that have inplenmented and
enforced youth access to tobacco control prograns, there has
been a significant reduction in the availability of tobacco
products to mnors. It is the purpose of this act to:

(i) Reduce access to tobacco products for

i ndi vi dual s under 21 years of age.

(1i) Reduce the nunber of individuals under 21 years
of age who becone regul ar cigarette snokers every day.

(ti1) Prevent the deaths and serious health
conplications that result later in |life when people begin
to snoke at an early age.

(iv) Restrict the use of vending machines to sel

cigarettes in this Comonweal t h

(v) Establish a programin this Commonweal t h that
will neet the standards established by regul ations

i npl enenting section 1926 of the Public Health Service

Act (58 Stat. 682, 42 U S.C. § 300x-26) for reducing

yout h access to tobacco products.

§ 2702. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Basic cost of cigarettes.” The manufacturer's list price to
whi ch shall be added the full face value of any tax which may be
required by law, if not already including in the manufacturer's
list price. Manufacturer's |list price shall nmean the gross price

of the cigarettes fromthe manufacturer to the dealer in the

19950H1884B2323 - 6 -
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guantities stated and shall include any Federal tax, freight or
handl i ng charges, if not already included.

"Board." The Cigarette Licensing, Marketing and Youth
Protection Board created under section 2707 (relating to
Cigarette Licensing, Marketing and Youth Protection Board).

"Cigarette.” Includes any roll for snoking made wholly or in
part of tobacco, irrespective of size or shape, and whether or
not the tobacco is flavored, adulterated or m xed with any other
i ngredi ent, the wapper or cover of which is made of paper or
any ot her substance or material, excepting tobacco. The term
shall not include cigars.

"Cigarette stanping agent."” A person who is |icensed by the
Depart ment of Revenue for the purpose of affixing cigarette tax
stanps to packages of cigarettes and transmtting the proper tax
to the Commonweal t h.

"Cigarette Tax Act." Article XIl of the act of March 4, 1971
(P.L.6, No.2), known as the Tax Reform Code of 1971.

"Cigarette vending machine.” Any nechanical or electrical
device fromwhich cigarettes are di spensed for a consideration.

"Cost of doing business.” That amount, as evidenced by the
st andards and net hods of accounting regularly enployed in the
determi nation of costs for the purpose of Federal incone tax
reporting, for the total operation of the establishnent for the
previ ous 12-nmonth period, and nust include, but shall not be
limted to, all direct and indirect costs, such as product cost,
frei ght charges, |abor costs, cost of equipnent, rental and
mai nt enance expenses, cigarette |icenses, preopening expenses,
managenent fees, costs, rents, depreciation, selling costs,
mai nt enance expenses, interest expenses, delivery costs, al

types of licenses, all types of taxes, insurance, advertising

19950H1884B2323 - 7 -
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and any central and regional admnistrative expenses.

"Cost of the retailer.”™ The basic cost of cigarettes to the
retailer plus the cost of doing business by the retailer in
excess of the basic cost of cigarettes, expressed as a
percentage and applied to the basic cost of cigarettes. In the
absence of filing of satisfactory proof of a | esser or higher
cost of doing business by the retailer making the sale, the cost
of doing business by the retailer shall be presuned to be 6% of
the basic cost of cigarettes to the retailer. Wien a retailer
establishes a | esser cost of doing business than the presunptive
6% cost of doi ng business, the | esser cost of doing business may
be used to conmpute the cost of the retailer for a period of tine
no greater than 12 nonths, at the end of which tine the cost to
the retailer shall be conputed using the presunptive 6% cost of
doi ng busi ness, unless the retailer again establishes a | esser
cost of doing business. Any fractional part of a cent in the
cost per carton shall be rounded off to the next higher cent. A
per son who purchases cigarettes for sale at retail froma
manuf acturer of cigarettes without resort to a whol esal er shal
be deenmed, for the purposes of this chapter, to be engaged in
the sale of cigarettes as a stanping agent, whol esal er and
retailer and shall be subject to all mark-up provisions of this
chapter in the order naned.

"Cost of the stanping agent." The basic cost of cigarettes
pl us the cost of doing business by the cigarette stanping agent
in excess of the basic cost of cigarettes, expressed as a
percentage and applied to the basic cost of cigarettes. Any
fractional part of a cent in the cost per carton of cigarettes
shall be rounded off to the next higher cent. In the case of

sales at retail by cigarette stanping agents, the cost of the

19950H1884B2323 - 8 -
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cigarette stanping agent shall be the sane as the cost of the
retailer. A separate cost of the cigarette stanping agent shal
be determned for sales to whol esale dealers and for sales to
retail dealers. In the absence of filing of satisfactory proof
of a | esser cost of doing business of the cigarette stanping
agent making the sale, the cost of doing business shall be
presuned to be the basic cost of cigarettes for sales to
whol esal e deal ers and 4% of the basic cost of cigarettes with
respect to sales to retail dealers. Wen a cigarette stanping
agent establishes a | esser cost of doing business than the
presunptive costs contained herein, the | esser cost of doing
busi ness nay be used to conpute the cost of the cigarette
stanpi ng agent for a period of time no greater than twelve
nont hs, at the end of which tinme the cost of the cigarette
st anpi ng agent shall be conputed using the presunptive costs
cont ai ned herein, unless the cigarette stanpi ng agent again
establishes a | esser cost of doing business.

"Cost of the wholesaler.” The basic cost of cigarettes to
t he whol esal er plus the cost of doing business by the whol esal er
in excess of the basic cost of cigarettes, expressed as a
percentage and applied to the basic cost of cigarettes. Any
fractional part of a cent in the cost to the whol esal er per
carton of cigarettes shall be rounded off to the next higher
cent. A separate cost of the whol esal er shall be determ ned for
sale to retail dealers. In the absence of filing satisfactory
proof of a | esser cost of doing business by the whol esaler with
respect to sales to retail dealers, the cost of doing business
shall be presuned to be 4% of the basic cost of cigarettes. Wen
a whol esal er establishes a | esser cost of doing business than

the presunptive cost of doing business, the | esser cost of doing

19950H1884B2323 - 9 -
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busi ness nay be used to conpute the cost of the wholesaler for a
period of time no greater than 12 nonths, at the end of which
time the cost of the whol esal er shall be conputed using the
presunptive 4% cost of doing business, unless the whol esal er
agai n establishes a | esser cost of doing business.

"Dealer." A cigarette stanping agency, whol esal er or
retailer, as these terns are nore specifically defined herein.
When used in this chapter, the termshall include all of the
above-nenti oned categories. Nothing contained in this chapter
shall preclude a person frombeing a cigarette stanping agency,
whol esal er or retailer if the person neets the requirenments for
each category of deal er

"Departnent.” The Departnent of Revenue of the Commonweal t h.

"Franchi see.” A person engaged in the sale of cigarettes who
is granted the right to engage in the business of offering,
selling or distributing goods or services under a marketing pl an
or system prescribed in substantial part by the grantor of that
right, for which a direct or indirect fee is paid, and whose
franchi sor franchises five or nore retail outlets in this
Commonweal t h t hrough which cigarettes are sold.

"Person.” An individual, unincorporated association,
conmpany, corporation, joint stock conpany, group, agency,
syndi cate, trust or trustee, receiver, fiduciary, partnership,
conservator and any political subdivision of the Conmonweal th or
any other state. As applied to a partnership, unincorporated
association or other joint venture, the termshall also nean the
partners or nmenbers and, as applied to a corporation, shall also
mean all the officers and directors.

"Retailer.”

(1) A person who, in the usual course of business,

19950H1884B2323 - 10 -
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purchases or receives cigarettes from any source what soever
for the purpose of sale to the ultimte consuner.
(2) A person, who in the usual course of business, owns

or manages an establishnent in which a vending nachine is

| ocated for the purpose of sale of cigarettes to the ultimate

consuner.

(3) A person who buys, sells, transfers or deals in

cigarettes for profit and is not licensed as a cigarette

st anpi ng agency or whol esal er under this chapter.

"Sal e" or "sell." Any transfer for a consideration, in
exchange, as barter, as a gift, as an offer for sale or in
di stribution, in any manner or by any neans what soever.

"Secretary."” The Secretary of Revenue of the Commonweal t h.

"Tobacco product."” Any tobacco cigarette, cigar, pipe
t obacco, snokel ess tobacco, snuff or any other form of tobacco
whi ch may be utilized for snoking, chew ng, inhalation or other
manner of ingestion.

"Vendi ng machi ne operator."” Any person who pl aces or
services one or nore cigarette vendi ng machi nes whet her owned,
| eased or otherw se operated by himat |ocations from which
cigarettes are sold to the ultimate consuner. The owner or
tenant of the prem ses upon which a vendi ng machine is placed
shall not be considered a vendi ng machi ne operator if his sole
remuneration therefromis a flat rental fee or conm ssion based
upon the nunber or value of cigarettes sold fromthe nachi ne,
unl ess the owner or tenant actually owns the vendi ng nachi ne or
| eases the vendi ng machi ne under an agreenent whereby the
profits fromthe sale of the cigarettes directly inure to his
benefit.

"Whol esal er.” | ncl udes:

19950H1884B2323 - 11 -
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(1) Any person who, in the usual course of business,
purchases cigarettes froma cigarette stanping agent or other
whol esal er and receives, stores, sells and distributes wthin
this Coomonweal th at | east 75% of all cigarettes purchased by
himor her to retail deal ers or whol esal e deal ers or any
conbi nati on who shall buy the cigarettes fromhimor her for
t he purpose of resale to the ultimte consuner. The person
shall maintain an established place of business for the
receiving, storage and distribution of cigarettes.

(2) Any person who is engaged in the business of
di stributing cigarettes through vendi ng machines to the
ultimate consuner by nmeans of placing the cigarette vendi ng
machi nes, owned or |leased by him in various outlets within
this Commonweal th and who pays to the owner or |essee of the
prem ses, who shall possess a retail |icense issued under
section 2706 (relating to licensing of retailers and
cigarette vendi ng nmachines), a comm ssion or rental for the
use of the prem ses. The vendi ng nachi ne operator shal
operate at | east ten vendi ng machi nes provi ded the vendi ng
machi ne operator neets all the other requirenments for
i censi ng of whol esal ers under this chapter, including
mai nt ai ni ng an established place of business for the
receiving, storage and distribution of cigarettes.

(3) Any person, including a franchi see, who owns and
operates no less than five retail outlets in this
Commonweal t h, having 100% comon owner shi p, who purchases
cigarettes froma cigarette stanpi ng agency or anot her
whol esal er for resale to the ultimte consuner. The person
shall maintain conplete and accurate records of all purchases

and sales in his or her main office and also in the retai

19950H1884B2323 - 12 -
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§ 2703. Licensing of cigarette deal ers.

(a) GCeneral rule.--No person, unless all of his sales of
cigarettes are exenpt from Pennsylvania cigarette tax, shal
sell, transfer or deliver any cigarettes within this
Commonweal th without first obtaining the proper |icense pursuant
to the provisions of this chapter.

(b) Application.--Every applicant for a dealer's |license
shall conplete and file an application with the departnent. The
application shall be in the formand contain the information as
t he departnent by regulation shall prescribe and shall set forth
truthfully and accurately the information desired by the
departnment. If the application is approved, the departnent shal
license the dealer for a period of one year and the |icense may
be renewed annually thereafter.

§ 2704. Licensing of cigarette stanping agents.

(a) GCeneral rule.--The departnment may |license as its agent
for a one-year period, and may renew the |icense for further
periods of one year if the agent is and renmains of good noral
character, a person who neets the requirenments inposed by the
followi ng provisions for the privilege of operating as a
cigarette stanping agency:

(1) The applicant is a whol esal e dealer licensed by the

Conmonweal t h.

(2) The applicant maintains warehousing facilities,
adequate to protect the revenue, for the purpose of

receiving, storing and distributing cigarettes and conducti ng

t heir business and has received conmtnents fromat |east two

cigarette manufacturers whose aggregate share is at |east 40%

of the Commonweal th's cigarette market.

19950H1884B2323 - 13 -
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(3) The applicant is a person of good noral character
and of reasonable financial stability and is reasonably
experienced in the whol esal e cigarette busi ness.

(4) The applicant, or a shareholder controlling nore
than 10% of the stock or any officer or director, if the
applicant is a corporation, shall not have been convicted of
any crime involving noral turpitude.

(5) The applicant shall have filed all required State
tax reports and paid any State taxes not subject to a tinely
perfected adm nistrative or judicial appeal or subject to a
duly authorized deferred paynent plan.

(b) Application.--The departnent shall, by regulation,
prescri be the form content and manner of the application.

(c) Validity.--The cigarette stanping agency |icense shal
be valid for one specific |ocation only.

(d) Gounds for rejection.--The departnment may reject an
application for a new or renewal license if it finds that any of
t he af orenmentioned requirenents have not been net or finds that
the applicant or |icensee has:

(1) failed to disclose any material infornmation
required;

(2) nmade any material false statenent in the
application; or

(3) violated any provisions of this chapter.

(e) Good noral character.--For purposes of this section, a
person convicted of conmtting a felony, an infanmous crinme or a
crime involving noral turpitude shall not be a person of good
noral character and shall not be licensed as a cigarette
st anpi ng agent.

§ 2705. Licensing of whol esal ers.

19950H1884B2323 - 14 -



1 (a) Requirenents.--Applicants for a whol esale |icense or

2 renewal thereof shall neet the foll ow ng requirenents:

3 (1) The prem ses on which the applicant proposes to

4 conduct busi ness are adequate to protect the revenue.

5 (2) The applicant is a person of reasonable financi al

6 stability and reasonabl e busi ness experience.

7 (3) The applicant, or any sharehol der controlling nore
8 than 10% of the stock or any officer or director, if the

9 applicant is a corporation, shall not have been convicted of
10 any crime involving noral turpitude.

11 (4) The applicant shall not have failed to disclose any
12 mat erial information required by the departnent, including
13 information that the applicant has conplied with this chapter
14 by providing a signed statenent, under penalty of perjury, of
15 adherence to State presunptive mninmmprices or witten

16 approval fromthe departnment to sell at a specific different
17 pri ce.

18 (5) The applicant shall not have made any material false
19 statenment in his application.
20 (6) The applicant shall not have viol ated any provision
21 of this chapter
22 (7) The applicant shall have filed all required State
23 tax reports and paid any State taxes not subject to a tinely
24 perfected adm nistrative or judicial appeal or subject to a
25 duly authorized deferred paynent plan.
26 (b) Validity.--The whol esale dealer's license shall be valid

27 for one specific location only.

28 § 2706. Licensing of retailers and cigarette vendi ng machi nes.
29 Applicants for retail license or retail cigarette vendi ng
30 machine |license or renewal thereof shall neet the foll ow ng

19950H1884B2323 - 15 -
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requirenents:

(1) The prem ses in which the applicant proposes to
conduct busi ness are adequate to protect the revenues.

(2) The applicant shall not have failed to disclose any
mat erial information required by the departnent, including
information that the applicant has conplied with this chapter
by providing a signed statenent, under penalty of perjury, of
adherence to State presunptive mninmmprices or witten
approval fromthe departnent to sell at a specific different
pri ce.

(3) The applicant shall not have any material false
statement in the application.

(4) The applicant shall not have viol ated any provision
of sections 2701 (relating to legislative intent and
findings) through 2729 (relating to violations).

(5) The applicant shall have filed all required State
tax reports and paid any State taxes not subject to a tinely
perfected adm nistrative or judicial appeal or subject to a
duly authorized deferred paynent plan.

(6) The applicant whose |icense is suspended under
section 2731 (relating to civil penalties and |icense
suspensi on) shall not be issued a |icense or |icense renewal
until expiration of the period of suspension.

§ 2707. Cigarette Licensing, Marketing and Youth Protection
Boar d.

(a) Establishnent.--The G garette Licensing, Marketing and
Youth Protection Board is hereby established. The board shal
consi st of five nenbers including three who are desi gnated by
the secretary, one of whom shall be a deputy secretary of the

department and one of whom shall be an attorney; and two who are

19950H1884B2323 - 16 -
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designated by the Secretary of Health, both of whom shall have
expertise in the prevention of tobacco sales to mnors. The
board shall take testinony, after proper notices as hereinafter
menti oned, and shall make its recomrendations in witing to the
secretary under the provisions of this chapter.

(b) Conplaints.--Any applicant for |icense or renewal who is
aggrieved by the determ nation of the departnment nay file a
conplaint with the board, assigning specific reasons for
believing that the departnent acted inproperly. The conpl ai nt
shall be filed within 30 days after notice by the departnent of
its determination of the application. Wenever the departnent
determ nes that a violation of this chapter has occurred, it may
file a conplaint with the board assigning its specific reasons
for believing that the provisions of this chapter have been
vi ol ated. The conplaint shall be filed by the departnent wthin
30 days after final determ nation of those facts which give rise
to its belief that the provisions of this chapter have been
vi ol ated. Upon receipt of the conplaint, the board, if it
determ nes that the conplaint raises an issue of fact, shall,
wi thin 30 days after receipt of the conplaint, issue a citation
directing the applicant, dealer or departnent, as the case may
be, to appear at a hearing scheduled by the board within 30
days. The board shall afford the aggrieved party an opportunity
to be heard at the hearing, which shall be conducted in
accordance with the provisions of Title 2 (relating to
adm ni strative |law and procedure).

(c) Reconmendations.--Wthin 30 days after the term nation
of the hearing, the board shall nake its reconmendations to the
secretary in witing, and within 15 days subsequent thereto, the

secretary shall render a final decision. Any party aggrieved by
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the final decision shall have the right of appeal in accordance
with the provisions of Title 2.

(d) Assessnent.--If any person is aggrieved by an assessnent
i ssued by the departnent for taxes due the Comonweal th, he may
file an appeal fromthe assessnent in accordance with the
procedures of this chapter.

8§ 2708. License fees; issuance and posting of |icense.

(a) GCeneral rule.--At the tine of making any application, an
applicant for a wholesale cigarette dealer's |icense shall pay
to the departnment a license fee of $500, an applicant for a
retail cigarette dealer's license shall pay to the departnent a
i cense fee of $150, an applicant for a retail cigarette vending
machi ne |icense shall pay to the departnment a |license fee of
$50, and an applicant for a cigarette stanping agency |icense
shall pay to the departnment a fee of $1,000. Fees shall not be
pror at ed.

(b) Display of license.--Upon approval of the application
and paynent of the fees, the departnment shall issue the proper
I icense which nust be conspicuously displayed at the place for
whi ch i ssued.

§ 2709. Transfer of |icenses.

The departnent may permit a deal er, under such conditions as
t he departnent may i npose by regulation, to transfer a |license
fromone | ocation to another.

§ 2710. Disposition of license fees.

Fees received by the departnment under this chapter shall be

distributed as foll ows:
(1) Twenty percent paid into the General Fund.
(2) Twenty-five percent for use by the departnent to

i npl enent the enforcenent and audit provisions of this
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chapter and the Cigarette Tax Act;

(3) Forty-five percent for use by the departnent for
contracts, issued on a consistent per capita basis, to
i npl enment section 2732 (relating to enforcenent by qualified
| ocal agenci es).

(4) Ten percent for use by the Departnent of Health
Tobacco Control Programfor training and education materials
and services that assist with inplenmentation of sections 2730
(relating to sales to mnors), 2731 (relating to civil
penalties and |icense suspension) and 2732 and support ot her
progranms to prevent the use of tobacco products by mnors
under 21 years of age.

§ 2711. Expiration of license.

(a) GCeneral rule.--Every license shall expire on the |ast
day of February next succeeding the date upon which it was
i ssued, unl ess sooner suspended, surrendered or revoked.

(b) Effect of expiration, suspension, surrender or
revocation.--After the expiration date of the |Iicense, or sooner
if the license is suspended, surrendered or revoked, it shall be
illegal for a dealer to engage directly or indirectly in the
busi ness conducted by himfor which the |icense was issued. A
| icensee who shall, after the expiration date of the |icense,
engage in the business previously conducted by him either by
way of purchase, sale, stanping, distribution or in any other
manner, directly or indirectly, engage in the business of
dealing with cigarettes for profit shall be in violation of this
chapter and be subject to the penalties provided under this
chapter.

§ 2712. Duplicate license.

(a) GCeneral rule.--If a license is defaced, destroyed or

19950H1884B2323 - 19 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

| ost, the departnent may issue a duplicate to the hol der of the
def aced, destroyed or lost |icense upon subm ssion of a
duplicate |license application. Except as provided in subsection
(b), at the tinme of naking any application for a duplicate
license, the applicant shall pay to the departnent a fee of $5.
The duplicate |icense application shall be in such form and
contain such information as the departnent shall prescribe and
shall set forth truthfully and accurately the information called
for on the form

(b) Waiver of fee.--In the event a license is defaced or
destroyed in the performance of any duty inposed by this
chapter, the departnent may, by regul ation, waive the fee
i nposed by subsection (a).

(c) One-year hiatus.--No license shall be issued by the
departnment to any person within one year after rejection of an
application, refusal to renew or revocation of an existing
license, the period of one year to commence fromthe date that
the license is returned to the departnent or application is
rej ect ed.

§ 2713. License for cigarette vendi ng machi nes; nanes of owner
and operator.

Each cigarette vendi ng machi ne accessible to consunmers shal
have a current retail cigarette vending machine |icense, issued
under section 2706 (relating to licensing of retailers and
ci garette vendi ng machi nes), conspicuously and visibly placed on
t he machi ne. There shall be conspicuously and visibly placed on
every cigarette vendi ng machi ne the nane and address of the
owner and the nane and address of the operator.

§ 2714. Retention of records.

Every licensed deal er shall keep and nmaintain for a period of
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four years such records in such formas the departnent shall by
regul ati on prescribe. The records shall be maintained at the

| ocation for which the |license is issued.

§ 2715. Reports.

Every licensed dealer shall file reports at such tines and in
such formas the departnent by regul ation may prescri be.
§ 2716. Exam nation of records, equi pment and prem ses.

(a) GCeneral rule.--The departnment is authorized to exam ne
t he books and records, the inventory of cigarettes and the
prem ses and equi pnent of any dealer in order to determne
conpliance with the provisions of this chapter and to verify the
accuracy of the paynment of the tax inposed by the Cigarette Tax
Act. Every dealer is required to give to the departnment or its
duly authorized representative the neans, facilities and
opportunity for the exam nations under this subsection.

(b) Violations.--Any person who prevents or hinders the
departnment or its designated agent frommaking a full inspection
of the prem ses where cigarettes are sold or stored or prevents
or hinders the inspection of invoices, books, records,
equi pnent, inventory or papers required to be kept violates this
chapter and is subject to the penalties provided for under this
chapter.

§ 2717. Sales at |less than cost.

(a) Violations.--It shall be unlawful:

(1) For a dealer, with intent to injure conpetitors or
destroy or substantially | essen conpetition or with intent to
avoid the collection or paying over of the taxes required by
law, to advertise, offer to sell or sell cigarettes at |ess
t han cost of the dealer.

(2) For a whol esal er:
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(i) to induce or attenpt to induce or to procure or
attenpt to procure the purchase of cigarettes or to
accept cigarettes at a price less than the cost of the
cigarette deal er fromwhomthe purchase or acceptance of
ci garettes was made; or

(i1i) to induce or attenpt to induce or to procure or
attenpt to procure or to accept any unauthorized rebate
or concession of any kind or nature whatsoever, other
than a rebate or concession authorized by the departnent,
in connection with the purchase of cigarettes.

(3) For aretail dealer:

(i) to induce or attenpt to induce or to procure or
attenpt to procure the purchase of cigarettes or to
accept cigarettes at a price less than the cost to the
cigarette deal er fromwhomthe purchase or acceptance of
cigarettes was nade; or

(i1i) to induce or attenpt to induce or to procure or
attenpt to procure or to accept any unauthorized rebate
or concession of any kind or nature whatsoever, other
than a rebate or concession authorized by the departnent,
in connection with the purchase of cigarettes.

(b) Prima facie evidence of violations.--

(1) Evidence of any of the following shall be prim
facie evidence of intent to injure conpetitors and to destroy
or substantially |essen conpetition, or of intent to avoid
the collection or paying over of the taxes required by |aw,
as the case may be:

(i) sale or advertisenent offering to sel
cigarettes at |ess than cost to the dealer;

(i1i) giving of or offering to give a rebate in price
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or concession of any kind in connection with the sale of
ci garettes;

(ti1) inducing or procuring or attenpting to induce
or procure the purchase of cigarettes at a price |ess
than costs of the cigarette stanping agent, whol esal er or
retail dealer
(2) Evidence of any of the follow ng shall be prim

faci e evidence of violations of this chapter:

(i) afinal selling cost which is not the invoice
cost ;

(i1i) an invoice of a cigarette stanping agent,
whol esal er or retailer which does not include allowable
di scounts, rebates, allowances or free or discounted
nmer chandi se relating to or in conjunction with the sale
of cigarettes.

§ 2718. Conbinations sal es; inducenents.

In all advertisenents, offers for sale or sales involving two
or nore itens, at |east one of which itens is cigarettes, at a
conbined price and in all advertisenents, offers for sale or
sal es involving the giving of any gift or concession of any kind
what soever, whether it be coupons or otherw se, the portion of
the dealer's conbined selling price relating to cigarettes shal
not be bel ow the cost of the stanper, cost of the retailer or
cost of the wholesaler, as the case may be. O her nerchandi se
offered for sale as a tie-in with cigarettes shall not be sold
at less than the cost of the other merchandi se nor shall the
gift or concession of the other itens advertised or offered for
sal e be used as an inducenent to purchase cigarettes nor shal
any paynment, openly or in secret, of a rebate, refund,

conmm ssi on or unearned di scount, whether in the formof noney or
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ot herwi se, or secret extensions to certain purchasers of special
services or privileges not extended to all purchasers upon like
terns and conditions be made or offered as an inducenent to
purchase cigarettes.

§ 2719. Sal es by whol esal er to whol esal er.

When a whol esal er sells cigarettes to anot her whol esal er, the
seller shall not be required to include in the selling price the
cost of the wholesaler as defined in this chapter, but the
pur chasi ng whol esal er, upon the resale of the cigarettes to a
retailer, shall be subject in all respects to the provisions of
this chapter, except that the purchasing whol esaler may, at his
option, use as his basic cost of the cigarettes the basic cost
of the selling whol esal er.

8§ 2720. Sal es; exceptions.

The provisions of this chapter shall not apply to sal es of
cigarettes a deal er made:

(1) in an isolated transaction and not in the usual
course of business;

(2) where cigarettes are advertised, offered for sale or
sold in good-faith clearance sales for the purpose of
di scontinuing trade in the cigarettes and the adverti sing,
offer to sell or sale shall state the reason thereof and the
gquantity of such cigarettes advertised, offered for sale or
to be sol d;

(3) where cigarettes are advertised, offered for sale or
sold as inperfect or danaged and the advertising, offer to
sell or sale shall state the reason therefor and the quantity
of the cigarettes advertised, offered for sale or to be sold;

(4) where cigarettes are sold upon the final |iquidation

of a business; or
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(5) where cigarettes are advertised, offered for sale or
sold by any fiduciary or other officer acting under the order
or direction of a court.

§ 2721. Advertising of certain sales; good faith.

(a) GCeneral rule.--

(1) Aretailer my advertise, offer to sell or sel
cigarettes at a price nmade in good faith to nmeet the price of
a conpetitor who is selling the sane article at cost to him
as a retailer.

(2) A wholesaler nmay advertise, offer to sell or sell
cigarettes at a price nmade in good faith to nmeet the price of
a conpetitor if the conpetitor is rendering the sane type of
servi ce, has been approved by the departnent to sel
cigarettes at a price different fromthe presunptive m ni mum
and is not selling the sane article below cost to himas a
whol esal er.

(3) The price of cigarettes advertised, offered for sale
or sold under the exceptions specified in this chapter shal
not be considered the price of a conpetitor and shall not be
used as a basis for establishing prices bel ow cost, nor shal
the price established at a bankrupt sal e be considered the
price of a conmpetitor under this section.

(b) Presunption.--In the absence of proof of the cost of a
conpetitor, the |owest cost of the stanping agent or whol esal er,
as the case may be, determ ned by a cost survey nmade in the sane
trading area pursuant to the provisions of this chapter, may be
deened the cost of the conpetitor within the neaning of this
secti on.

§ 2722. Sales contracts void.

A contract, expressed or inplied, made by any person in
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violation of any provision of this chapter shall be illegal and
voi d and no recovery thereon shall be had.
§ 2723. Admi ssi bl e evidence.

(a) GCeneral rule.--In determning the cost of the stanper,
cost of the retailer and cost of the whol esaler, the fact-finder
shall receive and consider, as bearing on the good faith of the
cost, evidence tending to show that the person conpl ai ned
agai nst under any provision of this chapter purchased cigarettes
with respect to the sale of which conplaint is nmade at a
fictitious price or upon terns or in such a manner or under such
i nvoi ces as to conceal the true cost, discounts or terns of
purchase. The fact-finder shall also receive and consi der, as
bearing on the good faith of the cost, evidence of the nornmal,
customary and prevailing ternms and di scounts in connection with
other sales of a simlar nature in the trade area or in this
Conmonweal t h.

(b) Exception.--Mrchandi se given gratis or paynment nade to
a stanping agent, retailer or wholesaler by a cigarette
manuf acturer for display or advertising or pronption purposes,
or otherw se, shall not be considered in determning the cost of
cigarettes to the cigarette dealer if the practice is customary
in the trade and offered to all dealers on an equal or
proportional basis.

§ 2724. Sal es outside ordinary channels of business; effect.

In establishing the cost of cigarettes to the stanper,
retailer or whol esaler, the invoice cost of the cigarettes
purchased at a forced bankrupt or closeout sale or other sale
outsi de of the ordinary channels of trade may not be used as a
basis for justifying a price |ower than one based upon the

repl acenent cost of the cigarettes to the stanper, retailer or
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whol esal er within 30 days prior to the date of sale in the
quantity | ast purchased through ordinary channels of trade.
§ 2725. Cost survey; admissibility.

Where a cost survey pursuant to recogni zed statistical and
cost-accounting practices has been nmade for the trading area in
which a violation of this chapter is conmtted or charged to
determ ne and establish on the basis of actual existing
conditions the | owest cost to stanmpers, whol esalers or retailers
within the area, the cost survey shall be deemed conpetent
evi dence in any action or proceedi ng under this chapter as
tending to prove actual cost to the stanper, whol esal er or
retailer. A party against whom such a cost survey may be
i ntroduced in evidence shall have the right to offer evidence
tending to prove any inaccuracy in the cost survey or any state
of facts which would inpair its probative val ue.

§ 2726. Renedi es.

(a) Injunctive relief.--In the case of a violation or
t hreatened violation of this chapter, the departnent or any
person injured by the violation or who may be injured by the
threatened violation nay naintain an action in a court of
conpetent jurisdiction to prevent, restrain or enjoin the
violation or threatened violation. If in the action a violation
or threatened violation of this chapter is established, the
court shall enjoin and restrain or otherw se prohibit the
violation or threatened violation, and in addition thereto the
court shall assess in favor of the plaintiff and against the
def endant the costs of suit, including reasonable attorney fees.
In any such action it shall not be necessary that actual danmages
to the plaintiff be alleged or proved, but, where alleged and

proved by a plaintiff other than the departnent, the plaintiff
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shall be entitled to recover fromthe defendant the actual
damages sustained by himin addition to injunctive relief, costs
of suit and reasonabl e attorney fees.

(b) Danmages.--I1f injunctive relief is not sought or
required, a person injured by a violation of this chapter may
mai ntai n an action for damages and cost of suit in a court of
conpetent jurisdiction.

§ 2727. Adm nistration powers and duti es.

(a) GCeneral rule.--

(1) The admnistration of this chapter is vested in the
depart nment.

(2) The department shall adopt rules and regul ations for
the enforcenment of this chapter and may fromtinme to tine
make or cause to be made one or nore cost surveys to
establish the | owest cost of the cigarette stanping agent,
retailer and whol esaler for this Commonweal th or such trading
area or areas herein as it shall define. Any survey made or
caused to be made by the departnment nay be used for the
pur poses specified in this chapter. If the survey is
conducted in connection with a cigarette dealer's request to
sell at a price different fromthe presunptive mninmm the
cigarette dealer shall pay for the survey.

(3) Regulations shall provide a procedure for dealers to
prove a cost different fromthe State presunptive costs,

i ncludi ng proof of |lower costs, filing of petitions, cost

all ocation, data to be submtted and gui delines necessary to

i npl enent this chapter.

(4) Authorization to sell below the presunptive m ni num
prices shall be in witing published in the Pennsylvani a

Bul l etin and otherwi se in conformance with the requirenents
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of this chapter and shall contain a statenent that the

authorization is effective 45 days after the issuance of the

witing and is valid for 12 nonths. Authorization by the
departnment for a dealer to sell cigarettes bel ow the

establ i shed presunptive mninmmprices shall be stated as a

percentage and be applied to all levels of cigarette prices

in the percentage all owed. The percentage shall also be
applied to any new presunptive mninmmprices established by

t he departnent during the effective period of the dealer's

aut hori zati on.

(5) The departnment nmay inpose such fees as nmay be
necessary to cover the costs incurred in admnistering this
section, including review and audit of a petitioning dealer's
audi ted financial statenent.

(b) Joint admi nistration.--The departnent is authorized to
jointly adm nister this chapter with the act of March 4, 1971
(P.L.6, No.2), known as the Tax Reform Code of 1971, including
joint reporting of information, fornms, returns, statenents,
docunents or other information submtted to the departnent.

§ 2728. Sales wi thout |icense.

(a) Penalty.--A dealer or other person who shall, wthout
havi ng an unexpired dealer's |icense or vending machi ne |icense
properly affixed as required by this chapter, engage in the
busi ness of purchasing, selling, stanping, distributing or in
any ot her manner directly or indirectly engaging in the business
of dealing with cigarettes for profit shall be in violation of
this chapter and, upon conviction in a summary proceedi ng, shal
be sentenced to pay a fine of not |ess than $250 nor nore than
$1,000, or to suffer inprisonment for a termof not nore than 30

days, or both, at the discretion of the court, plus costs of
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prosecuti on.

(b) Prima facie evidence.--QOpen display of cigarettes in any
manner shall be prima facie evidence that the person displaying
the cigarettes is directly or indirectly engaging in the
busi ness of dealing in cigarettes for profit.

§ 2729. \Violations.

(a) Suspension or revocation.--The |license of a cigarette
deal er, whol esaler or retailer who violates any of the
provi sions of this chapter may be suspended, after due notice
and opportunity for a hearing, for a period of not |ess than
five days nor nore than 30 days for a first violation, and shal
be suspended or revoked for any subsequent viol ation.

(b) Fine.--In addition to the provisions of subsection (a),
for a first violation, a cigarette deal er shall be fined not
| ess than $2,500 nor nore than $5,000. For subsequent
vi ol ations, the agent, wholesaler or retailer shall be fined not
| ess than $5, 000 nor nore than $15, 000.

(c) GCuvil penalty.--A person who violates section 2708(b)
(relating to license fees; issuance and posting of |icense),
2714 (relating to retention of records), 2715 (relating to
reports) or 2716 (relating to exam nation of records, equipnent
and prem ses) shall be subject to a civil penalty not to exceed
$300, but shall not be subject to subsections (a) and (b).

(d) Contraband and counterfeit stanps.--Notw thstandi ng any
provision of this chapter to the contrary, the departnent shal
suspend or revoke any license for violation of any provision of
the act of March 4, 1971 (P.L.6, No.2), known as the Tax Reform
Code of 1971, concerning contraband cigarettes or counterfeit
cigarette stanps.

§ 2730. Sales to mnors.

19950H1884B2323 - 30 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

A person who holds a license issued under section 2706

(relating to licensing of retailers and cigarette vendi ng

machi nes) may not:

(1) Sell, offer to sell or permt to be sold,
distribute, offer to distribute or permt to be distributed
cigarettes or other tobacco products to an individual under
21 years of age.

(2) Fail to post in a conspicuous place on the cigarette
vendi ng machine or on or near the retail sales counter, a
sign that confornms with the requirenents of 18 Pa.C. S. 8 6306
(relating to furnishing tobacco or cigarette papers). In
addition, a sign shall be posted that states the Surgeon
CGeneral's warning on the use of cigarettes which is required
to be printed on all packages of cigarettes.

(3) Fail to locate all cigarettes and tobacco products
in a cigarette vending machine or in such a place that:

(i) only a store enployee has access to the
cigarettes and tobacco products;

(ii) the store enployee assists the custoner by
suppl yi ng the product; and

(ti1) the custoner does not take possession of the
product until the sales transaction is conpleted.

(4) Sell, offer to sell or permt to be sold,
distribute, offer to distribute or permt to be distributed
any cigarettes or other tobacco products in any form other

than an original factory-w apped package.

§ 2731. CGvil penalties and |icense suspension.

(a) Cuvil penalties.--In addition to any other penalties

provi ded by |law, a person who holds a |license issued under

section 2706 (relating to licensing of retailers and cigarette
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vendi ng machi nes) and vi ol ates a requirenment of section 2730
(relating to sales to mnors) shall be subject to:

(1) a civil penalty of $150 for the first violation
within a two-year period;

(2) a civil penalty of $300 for the second viol ation
wi thin a two-year period; or

(3) acivil penalty of $450 for the third violation
within a two-year period.

(4) acivil penalty of $600 for the fourth and al
subsequent violations within a two-year period.

(b) License suspensions.--A person who holds a |icense under
section 2706 shall have the |icense suspended for a period of:

(1) seven days if a civil penalty has been inposed under
subsection (a)(3);

(2) one nonth if a civil penalty has been inposed under
subsection (a)(4) for a fourth violation within a two-year
period; or

(3) six totwelve nonths if a civil penalty has been
i nposed under subsection (a)(4) for a fifth or subsequent
violation within a two-year period.

§ 2732. Enforcenent by qualified |ocal agencies.

(a) General rule.--The departnent shall contract with
qual i fied |l ocal agencies to assure conpliance with section 2730
(relating to sales to mnors). The departnent shall enter into a
sufficient nunber of contracts so that no | ess than 60% of
retailers fall under the jurisdiction of a qualified |ocal
agency in the first year after the effective date of this
section, 80%of retailers fall under the jurisdiction of a
qualified local agency in the second year after the effective

date of this section, and 100% of retailers fall under the
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jurisdiction of a qualified | ocal agency in the third year and
al | subsequent years after the effective date of this section.
The Departnent of Health shall assist the departnent in
identifying qualified | ocal agencies and in securing contracts
with qualified | ocal agenci es.

(b) Inspections.--Qualified |ocal agencies shall:

(1) Conduct unannounced random i nspections and
unannounced targeted inspections directed toward retailers

who have a history of prior violations or are | ocated where

they are nore likely to be frequented by individuals under 21

years of age, such that no less than 75% of all retailers in
the qualified | ocal agency's jurisdiction are inspected
annual | y.

(2) In at least 50% of the unannounced inspections, use

decoy operations wherein individuals 16 years of age or ol der

and under 21 years of age, under the supervision of adults

enpl oyed by the qualified | ocal agency, attenpt to purchase

t obacco products.

(3) Report nonthly to the departnment on the results of

t he i nspecti ons.

(c) Ctations.--Enployees of a qualified |ocal agency shal
have authority to issue citations for violations of section
2730. However, in no event shall individuals 16 years of age or
ol der and under 21 years of age who participate in decoy
operations under subsection (b)(2) be permtted to issue
citations. Any licensee upon whoma civil penalty is inposed
under this section shall have the right of appeal to the
departnment in accordance with 2 Pa.C.S. (relating to
adm ni strative |law and procedure).

(d) Allocation of citations.--One-half of the anmount of
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noney col |l ected for civil penalties issued under subsection (c)
shall be provided in a tinmely manner to the qualified | ocal
agency issuing the citation and shall be used to fund additional
enforcenent activities as provided for under subsection (b).

(e) Definition.--For purposes of this section, the term
"qualified | ocal agency” neans any county or nunicipal health
departnment or private nonprofit corporation with experience in
yout h health educati on and pronoti on or tobacco use prevention
and educati on.

§ 2733. Unfair Sales Act inapplicable.

The provisions of the act of August 11, 1941 (P.L. 900,

No. 344), known as the Unfair Sales Act, shall not apply to sales
of cigarettes covered by the provisions of this chapter.

Section 4. Article Il-A of the act of April 9, 1929
(P.L.343, No.176), known as The Fiscal Code, is repeal ed.

Section 5. This act shall take effect in 60 days.
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