PRI OR PRINTER S NO. 665 PRI NTER S NO. 966

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 602 &%

| NTRODUCED BY M COZZI E, BUXTON, COLAFELLA, TIGUE, VAN HORNE
YOUNGBLOOD, TRELLO, G GLIOITlI, PISTELLA, SERAFI NI, DelLUCA,
WASHI NGTQON, BELFANTI, CAPPABI ANCA, ADOLPH AND Cl VERA,
FEBRUARY 7, 1995

AS REPORTED FROM COWM TTEE ON | NSURANCE, HOUSE OF
REPRESENTATI VES, AS AMENDED, FEBRUARY 27, 1995

OCO~NOUITARWNE

AN ACT

Amendi ng the act of May 17, 1921 (P.L.682, No.284), entitled "An
act relating to insurance; anending, revising, and
consolidating the | aw providing for the incorporation of
i nsurance conpani es, and the regul ati on, supervision, and
protection of hone and foreign insurance conpani es, LI oyds
associ ations, reciprocal and inter-insurance exchanges, and
fire insurance rating bureaus, and the regul ati on and
supervi sion of insurance carried by such conpani es,
associ ations, and exchanges, including insurance carried by
the State Workmen' s | nsurance Fund; providing penalties; and
repealing existing laws," further providing for financial
requi renents, for agents, for prohibition of conm ssions and
ot her considerations, for rate filing, for making of rates
and for penalties; and providing for conditions with respect
to escrow, closing and settlement services and title
i ndemi fication accounts and for division of fees.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 705 of the act of May 17, 1921 (P.L.682,
No. 284), known as The I nsurance Conpany Law of 1921, added
August 14, 1963 (P.L.922, No.439), is anended to read:

Section 705. Financial Requirements.--Every title insurance

conpany shall have a m ninum capital, which shall be paid in and
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mai nt ai ned, of not less than [two hundred fifty thousand dollars

($250,000)] five hundred thousand dollars ($500,000) and, in

addition, paid-in initial surplus at least equal to fifty
percent of its capital.

Section 2. Section 723 of the act is repeal ed.

Section 3. Sections 724 and 726 of the act, added August 14,
1963 (P.L.922, No.439), are anended to read:

Section 724. Agents; Defined.--[An agent is a person, firm
associ ation, corporation, cooperative or joint-stock conmpany,
authorized in witing by a title insurance conpany directly or
indirectly:

(1) To solicit risks and collect prem uns, and to issue or
countersign policies in its behal f; or

(2) To solicit risks and collect premiuns in its behalf.]

(a) A title insurance agent is any licensed person, firm

associ ation, corporation, partnership or any other leqgal entity

authorized, in witing, by a licensed title insurance conpany to

performthe foll ow ng:

(1) Solicits title insurance risks and collects title

i nsurance prem uns on behalf of the title i nsurance conpany.

(2) |Issues conmitnments to insure title, or reports of title,

based upon a search and exani nation of title and/or conducts

real estate closings, disburses funds, clears title and records

cl osi ng documents.

(3) |Issues and countersigns title i nsurance policies based

on i ndependent deternination of insurability foll ow ng

underwriting rules and standards prescri bed by the title

i nsurance_conpany.

(4) Assunes financial responsibility for all the acts which

the agent was appointed to performby the title insurance
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conpany.

(b) No bank, trust conpany, bank and trust conpany or ot her
l ending institution, nortgage service, nortgage brokerage or
nort gage guaranty conpany or any officer or enploye of any of
the foregoing shall be permitted to act as an agent for atitle
i nsurance conpany. The word "agent"” shall not include approved
attorneys, nor shall it include officers and sal aried enpl oyes
of any title insurance conpany authorized to do a title
i nsurance business within this Conmonweal t h.

Section 726. Agents; To be Licensed.--(a) Agents for a
title insurance conpany shall be licensed in the manner provided
for agents of insurance conpanies in section 603 of the act of
May 17, 1921 (P.L.789), known as "The |Insurance Departnent Act
of 1921": Provided, however, That in the event that an applicant
for an agent's license is presently an agent of a title insurer
[or a licensed insurance broker or an attorney at law, the
applicant shall not be required to take an exam nation to
qualify for such license. Licenses of title insurance agents
shall expire [annually] biennially at mdnight of June 30,
unl ess sooner termnated as the result of severance of business
rel ati ons between the conmpany and the agent, or unless revoked
by the conm ssioner for cause.

(b)) In addition to the requirenents set forth in subsection

(a), all agents for a title insurance conpany shall:

(1) Pass an exam nation given by the | nsurance Conm SSi oner

or any testing service selected by the conmm ssi oner covering the

search and exanmi nation of title to real property, insurance

principles relating to title insurance and the fiduciary duties

and procedures of escrow, closing and settlenent of real estate

transacti ons.
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(2) Obtain errors and oni Ssi ons i nsurance i n an anount

acceptable to the i nsurer appointing the agent, but in no event

in an anpunt |l ess that two hundred fifty thousand doll ars

($250, 000) per claimand an aggreqgate limt of five hundred

t housand dol |l ars ($500, 000) with a deducti ble no greater than

twenty-five thousand dollars ($25,000). The required errors and

om ssi ons i nsurance shall be paid by the title i nsurance agent,

and a title insurer shall not provide the i nsurance directly or

indirectly on behalf of a title insurance agent. In the event

errors and om ssions insurance i s unavail able generally, the

| nsur ance Departnent shall pronul gate rules for alternative

met hods to conply with this paragraph.

(3) Obtain a fidelity bond in an anount acceptable to the

i nsurer appointing the agent, but in no event in an anount | ess

than two hundred fifty thousand dollars ($250,000). The required

bond shall be paid by the title i nsurance agent, and a title

i nsurer shall not provide the bond directly or indirectly on

behalf of a title insurance agent. In the event a fidelity bond

is unavail abl e generally, the |nsurance Departnent shal

pronul gate rules for alternative nethods to conply with this

par agr aph.

(4) Post a surety bond of not |ess than one hundred thousand

dollars ($100,000). The required bond shall be paid by the title

i nsurance agent, and a title insurer shall not provide the bond

directly or indirectly on behalf of a title insurance agent. The

bond shall secure the performance by the agent of his duties and

responsi bilities under his i ssuing agency contracts with each

underwriter for which he is |licensed. The bond shall be

mai nt ai ned uni npaired as | ong as the agent continues in busi ness

in this Commonweal th and until one year after term nati on of al
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title insurance agent |licenses held by the agent. The agent

shall be entitled to the return of the bond together w th

accrued interest after the year has passed, provided that no

cl ai m has been nmade agai nst the bond. In the event a surety bond

is unavail abl e generally, the |nsurance Departnent nay

pronul gate rules for alternative nethods to conply with this

par agraph. Wth respect to alternati ve nethods for conpli ance,

the | nsurance Departnent shall be gui ded by the past busi ness

perfornmance and good reputati on and character of the proposed

title i nsurance agent. A surety bond is deenmed to be unavail abl e

generally if the prevailing annual preni um exceeds twenty-five

percent of the princi pal anbunt of the bond: Provi ded, however,

That title insurers are exenpt fromthe requirenent of obtaining

a surety bond.

(5) An agent shall conpl ete sixteen TVWENTY- FOUR hour s, <—

bi ennially, of continuing education. The | nsurance Conmmi SSi on

shall, within three nonths of the enactnent of this subsecti on,

be authorized to pronulgate rules and requl ations for a

conti nui ng educati on program

(6) Render accounts to the title insurer detailing al

transactions and remt all funds and policies due under the

contract to the title insurer on a specified basis.

(7) Collect and hold in a fiduciary capacity for the account

of atitle insurer all funds due the title insurer in a bank

thatisaaqgualifiedinstitution OR OTHER FI NANCI AL | NSTI TUTI ON <—
| NSURED BY AN AGENCY OF THE FEDERAL GOVERNVENT. Each account

shall be used for all paynents on behalf of the title insurer

with whoma title agency contract exists.

(8) Keep separate records of business witten for each title

insurer. The title insurer shall have access and a right to copy

19950H0602B0966 - 5 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

all files, accounts and records related to its business in a

formacceptable to the title insurer, and the | nsurance

Commi ssi oner shall have access to all files, books, bank

accounts and records of the title i nsurance agent in a form

usable to the | nsurance Conmni SSi oner.

Section 4. Section 730 of the act is repeal ed.

Section 5. Sections 731, 737(a) and 739(a) of the act, added
August 14, 1963 (P.L.922, No.439), are anmended to read:

Section 731. Comm ssions; Oher Considerations Prohibited.--
(a) No title insurance conpany or agent or approved attorney of
atitle insurance conpany shall pay, give or award to an
applicant for title insurance any conpensati on, consideration,
benefit or remuneration, directly or indirectly[, except as
provided in section 730].

(b) The followi ng activities, whether perforned directly or

indirectly, are deened per se inducenents for the placenent or

referral of title insurance busi ness by any person and are

(1) Paying or offering to pay, furnishing or offering to

furnish, or providing or offering to provide assi stance with the

busi ness expenses of any person, including, but not linmted to,

rent, enploye salaries, furniture, copiers, facsiml e nmachi nes,

aut onpbi | es, tel ephone services or equi pnent or conputers.

(2) Providing or offering to provide any form of

consi deration i ntended for the benefit of any person, including

cash, bel ow market rate | oans, autonpbil e charges, nerchandi se

or nerchandi se credits.

(3) Placing or offering to place conpensati ng bal ances on

behal f of any person.

(4) Advancing or paying or offering to advance or pay nbney
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on behalf of any person into escrow to facilitate a cl osing,

except a sum which represents the proceeds of a |l oan nade in the

ordi nary course of business.

(5) Disbursing or offering to di shurse on behal f of any

person escrow funds held by a title i nsurance conpany or title

i nsurance agent before the conditions of the escrow applicabl e

to the di shursenent have been net.

(6) Furnishing or offering to furnish all or any part of the

tinme or productive effort of any enpl oye of the title insurance

conpany or title i nsurance agent to any person for any service

unrelated to the titl e business.

(c) Reasonabl e expenditures for food, beverages,

entertai nnent, educati onal prograns and pronotional itens

constituting ordi nary busi ness expenses are deened not to

constitute an i nducenent for the placenent or referral of title

busi ness, if the expenditures are correctly reported and

properly substanti ated as an ordi nary and necessary busi ness

expense under provisions of the Internal Revenue Code of 1986

(Public Law 99-514, 26 U.S.C. 8 1 et seq.) and regul ati ons

i ssued thereunder, and the expenditures do not violate any other

| aw.

(d) The provision or paynent of any form of consi derati on as

an i nducenent for the placenent or referral of title business

not specifically set forth in this section shall not be presuned

lawful nerely because it is not specifically prohibited.

(e) The | nsurance Conmi ssi oner may deterni ne conpli ance and

enforce the provisions of this section by witten order,

requl ation or witten consent.

Section 737. Rate Filing.--(a) Every title insurance conpany

shall file with the comm ssioner every nanual of
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classifications, rules, plans, and schedul es of fees][,

conmmi ssions payable to applicants for title insurance] and every
nodi fication of any of the foregoing relating to the rates which
it proposes to use. Every such filing shall state the proposed
effective date thereof, and shall indicate the character and
extent of the coverage contenpl at ed.

* %

Section 739. Mking of Rates.--(a) In making rates, due
consi deration shall be given to past and prospective | oss
experience, to exposure to loss, to underwiting practice and
judgnment, to the extent appropriate, to past and prospective
expenses, including comm ssions paid to agents [and applicants
for title insurance], the expenses incurred by title insurance
conpanies, to a reasonable nmargin for profit and contingencies,
and to all other relevant factors both within and outside of
t hi s Commonweal t h.

* %k

Section 6. The act is amended by addi ng sections to read:

Section 739.1. Conditions.--A title insurer or title agent

may engage in the escrow, settlenent or closing business or any

conbi nati on of such busi nesses and operate as an escrow,

settl enent or closing agent, in connection with the i ssuance of

a title insurance policy, provided that:

(1) Funds deposited in connection with any escrow,

settlenent, closing or title indemification shall be deposited

in a separate fiduciary trust account or accounts in a bank or

other financial institution insured by an agency of the Federal

Governnent. Such funds shall be the property of the person or

persons entitled thereto in accordance with the provision of the

escrow, settlenment, closing or title i ndemmificati on and shal
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be seqreqgated by escrow, settlenent, closing or title

i ndermification in the records of the title insurer or title

agent. Such funds shall not be subject to any debts of the title

insurer or title agent and shall be used only in accordance with

the terns of the individual escrow, settlenment, closing or title

i ndemrmi fi cati on under which the funds were accepted.

(2) The title insurer or title agent shall maintain separate

records of all recei pts and di sbursenents of escrow, settlenent,

closing or title indemification funds.

(3) The title insurer or title agent shall conply with any

rules or requl ati ons pronul gated by the | nsurance Conmi ssi oner

pertaining to escrow, settlenent, closing or title

i ndemrmi fi cation transacti ons.

Secti on 739. 2. Di vi sion of Fees.--(a) Nothing in this act

shall be construed as prohibiting the division of fees between

or anbng a title insurer and its title agent, two or nore title

insurers and their title agent, two or nore title insurers, one

or nore title insurers and one or nore title agents, or two or

nore title agents, provided such division of fees does not

constitute an unlawful rebate or i nducenent under the provisions

of this act.

(b) Notw thstandi ng subsection (a), with respect to any

title insurance policy issued after the effective date of this

act, no title insurer shall pay to any title insurance agent or

pernmit such agent to retain any anmount exceeding that which is

pronul gated by the | nsurance Departnment on a periodi c basis.

(c) This maxi numretai nage shall not be increased directly

or indirectly by an insurer providing services to an agent for

| ess than actual cost or fair market val ue.

Section 7. Section 748(a) of the act, added August 14, 1963
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1 (P.L.922, No.439), is anended to read:

2 Section 748. Penalties.--(a) The conm ssioner may, if he

3 finds that any person or organization has violated any provision
4 of this article, inpose a penalty of not nore than [fifty

5 dollars ($50)] five hundred dollars ($500) for each such

6 violation, but if he finds such violation to be wilful, he may
7 inpose a penalty of not nore than [five hundred dollars ($500)]
8 five thousand dollars ($5,000) for each such violation. Such

9 penalties may be in addition to any other penalty provided by
10 | aw.

11 * x *

12 Section 8. This act shall take effect in 60 days.
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